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CERTIFICATE DEPOSIT PAYABLE CURRENT FUNDS 
NOT NEGOTIABLE 


The words certificate deposit serve use- 
ful purpose. the contrary, they make the negotiability the certi- 
ficate uncertain. 

the April issue there was published Texas decision which 
certificate payable current funds was held negotiable. similar con- 
clusion has been reached the courts Maine, Indiana, Virginia, 
Michigan, Ohio and Alabama. 

Illinois the Negotiable Instruments Law expressly provides that 
the negotiability instrument not affected the fact that ‘‘is 

the other hand, has been decided New York, North Carolina 
and Pennsylvania that instrument payable current funds not 
negotiable. Some these decisions are rather ancient and they might 
overruled the question should arise again. 

The latest state register its opinion the question Iowa. 
the case Taylor Woodburn Bank, 197 Rep. 31, the Supreme 
Court Iowa holds that certificate deposit which provides for pay- 
ment current funds not negotiable instrument. 

this will seen that the bank which issued the certificates 
deposit question was saved from sustaining loss reason the 
fact that the certificates were non-negotiable. The action was brought 
against the Woodburn Bank four deposit issued it. 
The certificates were payable the order Gammons and Julia 
Gammons respectively ‘‘in current funds upon the return this 
certificate properly The Gammons had pledged them with 
the Commercial State Savings Bank Centreville, Iowa, and the plain- 
tiff, Taylor, had purchased them for value from that bank. 

The defendant bank, for defense, alleged that the Gammons were 
indebted promissory notes aggregating $5,998.70; that this sum 
was excess the aggregate amount the certificates; that was 
agreed between the bank and the Gammons that the certificates should 
not negotiated pledged the Gammons but should considered 
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security for the amount which the Gammons owed the bank 
the promissory notes and that the certificates were transferred the 
Gammons violation this agreement. 

the certificates were negotiable, the plaintiff, holder due 
course, would entitled enforce them notwithstanding this defense. 
the other hand, the certificates were non-negotiable, the defense 
interposed the bank would good against the plaintiff. 

stated, the court held that the certificates were rendered non- 
negotiable the fact that they were payable ‘‘in current funds,’’ and 
that the plaintiff could not enforce them against the bank. The follow- 
ing paragraphs are quoted from the court’s opinion: 


the certificates sued payable ‘in current funds upon 
the return this certificate properly indorsed.’ Does this language 
make the instruments suit non-negotiable? Prior the enactment 
the Iowa Negotiable Instruments Law 1902, commercial paper pay- 
able current funds was held non-negotiable. Huse Hamblin, 
Towa, 501, Am. Rep. 244. Since its enactment the same rule has been 
affirmed this court. Dille White, 132 Iowa, 327, 109 909, 

law itself declares that the instruments must contain un- 
conditional promise order pay sum certain money. Section 
3060a1, Code Supp. 1913. Money has well-defined legal meaning. Cur- 
rent money synonymous with money. They mean money which 
legal tender for the payment debts and obligations, and which 
rently used. Currency current funds are not the equivalent cur- 
rent money, the former words are understood mean what used 
money, whether real money not. provided the terms 
the law that the validity and negotiable character instrument 
are not affected the fact that designates particular kind current 
money which payment made.. Section 3060a6, Code Supp. 
1913. This does not solve the difficulty. True, the words question 
should receive the same interpretation everywhere, and make the law 
uniform amendment should made the Legislatures the various 
states making the foregoing section 

validity and negotiable character instrument are not 
funds designates particular kind current money which payment 
made. The words ‘currency,’ ‘current money,’ ‘current funds’ 
shall mean such media are legal tender are lawfully and 
actually par with legal tender the time and place 
payment.’ 

banks pay legal tender demand, but times 
financial distress they have met their obligations payment drafts, 
checks, and other media. fund may defined stock 
accumulation money other form wealth devoted avail- 
able for certain purposes, for the carrying some business en- 
terprise. Century Dictionary. Our present statute silent the 
question funds’ affecting the negotiability instru- 
ment. Each the certificates question recited that the payee named 
has deposited many dollars payable the order self—not money, 
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but current funds. suggested the words ‘current funds’ 
not have meaning different from money current money, why use the 
language the cannot construe the term mean 
legal tender, then the certificates are non-negotiable. 

contrariety opinion this subject, but this court has 
announced rule which has adhered, and are not inclined de- 
part therefrom without good and sufficient reasons. Stare decisis (to 
stand decided cases) one the dominant principles Anglo- 
Saxon jurisprudence. Precedent followed, not blindly, but order 
insure stability the decisions and certainty legal principle, and 
this may expected the part the legal fraternity and litigants 
well, 

that the certificates suit are non-negotiable in- 
struments, the defense pleaded the defendant Woodburn Bank against 
the plaintiff available against the plaintiff against the original 
payee. The law assignability governs. The question bona fides 
not involved, and holder due course does not come into being.’’ 


DEPOSITOR ENTITLED NOMINAL DAMAGES FOR BANK’S 
REFUSAL HONOR CHECKS 


the general rule that bank bound honor checks drawn 
depositor having sufficient funds deposit, subject lien 
when the check presented, and liable action the de- 
positor for its refusal neglect so. the damages recover- 
able such action there difference opinion. Some courts hold 
that the mere fact that the bank dishonors check drawn against de- 
posit large enough meet it, itself entitles the depositor sub- 
stantial damages. Other courts hold that the deposior enitled re- 
cover more than nominal damages only upon proof that has actually 
been injured result the dishonor his check. This question 
was discussed State Bank Siloam Springs Marshall, 260 
Rep. 431, case recently decided the Supreme Court 

The action was brought recover damages for the refusal the 
defendant bank honor four checks drawn the plaintiff. When 
the checks were presented, the plaintiff had deposit the bank 
sum excess the total amount the checks. Each was 
returned marked ‘‘No funds.’’ The bank’s refusal pay was due 
the fact that had applied the amount deposit the payment 
debt due the future from the plaintiff the defendant. The plain- 
tiff’s right was governed Arkansas statute which reads 
follows: 


depositor, merchant trader otherwise, may re- 
cover from any bank doing business this state for account 
its wrongful dishonor his check only upon allegation and proof such 
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special damages have been approximately resulted him 
General Acts 1921, 514 524. 


judgment for $250 favor the plaintiff was reversed upon 
appeal the ground that there was nothing the proof tending 
show any elements damage the plaintiff upon which verdict for 
more than nominal damages might based. discussing this question 
the court said: 


evident purpose the section quoted was change the rule 
announced the decisions referred above, and require depositors 
all prove the amount damages they have suffered reason 
the bank’s refusing pay their checks before they can recover more 
than nominal damages. short, merchants and traders must prove 
actual loss their credit before they can recover damages from bank 
for refusing pay their checks. 

the instant case the court limited the right the plaintiff 
recover against the defendant compensation for damage her credit. 
this connection may stated that the plaintiff was not merchant 
trader and did not suffer any damage her 

plaintiff, not being merchant trader, was not entitled 
recover more than nominal damages under the proof made. Her testi- 
mony that she suffered damages her business was not suffi- 
cient allow her recover more than nominal damages. She must 
show the which the damage and the 
amount thereof. most she only showed the present case that her 
checks were dishonored the bank, and that she suffered some incon- 
venience thereby. not shown that she suffered any loss patronage 
her rooming and boarding house, that she was prevented from sup- 
plying her guests with food other articles necessary for their use and 
comfort. shown that one the merchants question refused 
extend her credit any further, but she continued buy from him for 
She was not entitled recover under the proof made more than 
nominal 


PAYMENT CHECK AFTER DRAWER’S DEATH 


The Supreme Court Washington has recently heid that where the 
payee check, given for indebtedness the drawer, cashes the 
check aftet the death the drawer and later returns the amount the 
check the estate the drawer, the debt for which the check was given 
not canceled. The case holding Gleason Brown, Supreme Court 
Washington, 224 Pac. Rep. 930. The facts were follows: 

September 11, 1916, James Murray drew check for $25,000 
and delivered the payee, James Gleason. The check, according 
Gleason’s testimony, was for indebtedness owing him Murray. 

After the death Murray, Gleason presented the check the 
drawee, Washington bank, and was paid and canceled. Thereafter, 
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May 27, 1921, Gleason was appointed special administrator 
Murray’s estate Washington. October 20, 1921, acting upon the 
advice his attorney, deposited his account special adminis- 
trator the $25,000 had received from the bank. 

Subsequently Brown qualified executor Washington 
Murray’s estate, and the money was turned over him. Within six 
months thereafter Gleason filed his verified claim against the estate for 
the amount the check. The claim was rejected and Gleason there- 
upon brought suit. 

The trial court sustained Gleason’s claim and gave judgment for him. 
Brown appealed contending that the plaintiff’s claim was upon the check 


‘and not for the indebtedness for which the check was given; and that 


the payment the check extinguished it. The appellate court affirmed 
the judgment. said: 


statute provides (Rem. Comp. Stat. 3513) follows: 

out the authority the holder, inoperative; but where instrument 
any signature thereon appears have been canceled the burden 
proof lies the party who alleges that the cancellation was made unin- 
tentionally, under mistake without authority.’ 

the payment this check the bank after the death 
Murray must considered mistake and the cancellation inoperative 
under this section. fact, matter law there was payment 
the check. The bank could not use the money deposit the name 
Mr. Murray for the payment this check after his death. Therefore 
the money used that transaction was not the money the estate 
Mr. Murray but was other money the bank, and, had the bank filed 
its claim against the estate for the amount advanced for the check, 
could have recovered therefor the owner and holder the same. 
Certainly appellant cannot take the two inconsistent positions claim- 
ing that the money the estate could not paid upon the check its 
discharge and that the money the estate was paid for that purpose and 
the check and 


GUARANTY NOTE “TILL 


recent decision the Supreme Court Nebraska, Lancaster 
Farmers’ State Bank Buckner, 198 Rep. 1016, the expression 
used guaranty certain notes was construed 
mean ‘‘at The guaranty was made connection with the 
sale the Lancaster County Bank the stock and assets the 
Farmers’ State Bank Waverly. George Buckner who, acting for 
himself and his banking associates, made the sale, guaranteed all notes 
maturity now books.’’ 
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Included the assets the Farmers’ State Bank was note for 
$2,700 executed Barclay McHugh. this note Buckner was sued 
guarantor the Lancaster Farmers’ State Bank, the successor 
business the Lancaster County Bank. 

was understood that the note should paid out the balance 
the purchase price certain land which McHugh had contracted sell, 
and was arranged that payment for the land should made the 
Lancaster bank the day the note fell due. McHugh, however, went 
another bank transfer title the land. procured the remainder 
the purchase price without the knowledge the Lancaster bank and 
absconded, leaving the note guaranteed Buckner unpaid. 

The defense was that the bank did not exercise diligence collect- 
ing the note from the maker, and that the bank failed give the de- 
fendant timely notice default. Buckner interposed 
further defense the effect that the guaranty was limited one which 
did not extend beyond the maturity the note. 

was held that the evidence was insufficient prove the release 
the guarantor the grounds that the plaintiff, for want diligence 
failed collect the debt and negligently failed give timely notice 
the default. consequence this and the court’s finding that the 
guaranty was not limited one judgment for the plaintiff was affirmed. 


holding that the guaranty extended beyond the maturity the 
note the court said: 


first question presented the meaning the term ‘till ma- 
turity’ those words are used the guaranty. Defendant contends 
that the maturity the note March 1919, was the end the period 
covered his guaranty, and treats limited one. His position 
seems untenable when the contract whole considered con- 
nection with the surrounding and the understanding 
the parties before any controversy arose. The guaranty was integral 
part the contract between the consolidating banks. For the purposes 
consolidation the assets the Farmers’ State Bank, including the 
note controversy were transferred the Lancaster County Bank. 
Buckner, acting for himself and his banking associates, made the trans- 
fer, ‘Guaranteeing all notes till maturity now 
ing the context and the purposes the parties, ‘till’ was used the 
sense Payment the notes maturity was what Buckner 
guaranteed. other interpretation permissible. 

transactions involved large amount money. business 
affair such magnitude the parties contemplated operative guaranty. 
That provision the contract would nugatory, the guaranty did 
not extend beyond March 1919, the date which the note suit 
matured. McHugh, the maker the note, did not intend pay his debt 
before maturity. According the allegations the answer was 
make payment maturity March 1919, out the proceeds his farm, 
when his unpaid purchase money became available. There being 
means obligation pay the note before maturity, guaranty limited 
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that specific date would inoperative. The proper inference from 
the evidence that the parties understood that payment maturity 
was guaranteed. Defendant, after maturity, paid without question other 
notes guaranteed the same instrument. The district court, therefore, 
properly found that the guaranty was not limited time the date 
which the note 


CHECK DRAWN BANK PRESIDENT HELD CASHIER’S 
CHECK 


The question presented for the court’s decision Anderson, State 
Bank Examiner, Bank Tupelo, 100 So. Rep. 179, case recently 
decided the Supreme Court Mississippi, was whether certain 
check was check. The check was the following form: 


The Bank Tupelo. 
Miss., Dee. 20, 1922. 
sight pay the order the Bank Tupelo $500.00, five hun- 


dred and no/100 dollars, with exchange. 


People’s Bank, Baldwyn, 


The instrument was presented the the Bank Tupelo 
Cox, president the People’s Bank Baldwyn, Miss. 
Cox stated that needed some money for the operation his bank 
and wanted get $500. The Bank Tupelo honored the instrument. 
The check was worthless owing the fact that Cox had wrecked the 
People’s Bank. 

The purpose the action was compel the banking department 
the State Mississippi issue the Bank Tupelo certificate 
indebtedness its guaranty fund for the amount the check. The 
plaintiff contended that was entitled the certificate reason 
section 3596, Hemingway’s code, which reads follows: 


deposits not otherwise secured and all cashier’s checks, certified 
checks sight exchange issued banks operating under this law shall 


holding that the check was cashier’s check, and that the plaintiff, 
therefore, was entitled the certificate the court said: 


narrow question here presented whether not under this 
law this instrument cashier’s check. contended the appellant 
(defendant) that not, but draft drawn the Bank Baldwyn 
Cox; that the word ‘president’ does not necessarily mean that was 
president the People’s Bank Baldwyn, and that cannot said 
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that this instrument was drawn this bank one its agents, but 
rather order the Tupelo Bank third party, presumably de- 
positor, drawn the People’s Bank Baldwyn. also suggested 
the appellant that cashier’s check usually issued form gotten 
out the bank issuing it, whereas this instrument written form 
the Tupelo Bank. 

Rep. The instrument question comes within his definition 
check. drawn the Baldwyn Bank the president 
that bank. was unnecessary this case for the word ‘president’ 
followed ‘People’s Bank, Baldwyn, Miss.’ was known the 
officers the Tupelo Bank, and generally known, that Cox was president 
this Baldwyn Bank. His signing the check president 
could not have meant anything except that was president the bank 
upon which the paper was drawn.’’ 


RECOVERY CHECKS INVOLVED CHECK KITING 
SCHEME DENIED PARTICIPANT THEREIN 


familiar principle law that the courts will not aid either 
party illegal agreement, will leave the parties where finds 
them. This rule was applied involving check kiting transac- 
tion which was recently decided the Supreme Court Michigan. The 
decision Kremer Smith, 198 Rep. 908. 

appeared that the plaintiff Kremer, the defendant, Smith, and two 
others were interested promoting two small corporations. they 
did not have sufficient funds the plaintiff, who lived Toronto, and the 
defendant, who lived Detroit, agreed exchange checks. The manner 
which they carried out the agreement was described the plaintiff 
follows: 


the beginning was arranged that exchange checks. 
gave them some checks signed blank, some them were filled 
out, and they gave checks drawn Detroit, some them filled and 
some them blank. 

they, according the payments amounts required De- 
troit, they would fill one blank checks and and advise 
the Union Bank Canada, depositing the funds with the home bank 
take care the checks then transit mine that they had cashed 
Detroit, the one check offsetting the other.’’ 


The parties carrying out their plan undetected for 
several months. then became necessary take care the final checks. 
Smith failed take care all his, and the plaintiff, order 
avoid detection his own bank, which would have resulted criminal 
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prosecution, was obliged take care them. Thereupon brought 
this action recover three the defendant’s checks for the ag- 
gregate sum $575, payment which had been refused 
insufficient funds. 

The plaintiff admitted that had been engaged ‘‘kiting checks, 
and that knew, when entered upon the practice, that would re- 
sult establishing false the books banks affected the 
scheme, and that this would fraud upon those banks. 

was held that the plaintiff was not entitled recover, for the 
reason that his participation unlawful transaction deprived him 
any right the court’s consideration. holding the court said: 


apparent from the testimony plaintiff, which not denied 
defendant, that they were engaged unlawful practice es- 
tablish false for the purpose getting funds finance their 
corporations. And they succeeded getting the use several thousand 
dollars for several months without the consent the banks, and without 
paying any interest. There came time when the final checks had 
taken care of, and Smith, appears, did not take care all his, and 
plaintiff was obliged take care them order avoid detection 
his own bank, and avoid prosecution. admits had 
been detected would have been prosecuted criminally. Had Act 142 
the Laws 1923 been force when these checks were exchanged, de- 
fendant would have been liable arrest and punishment this state. 
Both parties are pari delicto, and neither entitled any considera- 
tion from the courts. The courts are busy enough untangling legitimate 
transactions without undertaking enforce balance which has accrued 
one two persons out fraudulent transactions. 

contract cannot come into court law and ask have his illegal ob- 
jects carried out; nor can set case which must necessarily 
disclose illegal purpose the ground work his claim. The law, 
short, will not aid either party illegal agreement; leaves the 
parties where finds them.’ Cye. 545.’’ 


NEW NOTES SUBSTITUTED FOR VALID NOTES SUPPORTED 
CONSIDERATION 


Where the holder notes valid his hands accepts from the maker 
thereof new notes lieu the original ones, the new notes are valid 
and the substitution thereof for the original notes constitutes sufficient 
consideration support them. This the holding Pool Gates, 225 
Rep. 1069, case recently decided the Supreme Court Kansas. 
The facts the case were follows: 

The plaintiff, Ed. Pool, purchased stock certain corporations, and 
gave his notes payment therefor. Thereafter the defendant, 
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Gates, purchased these notes which, the aggregate, amounted $15,- 
000. Before purchasing certain the notes Gates talked with the plain- 
tiff concerning them, and the latter encouraged Gates buy them. Pool 
also agreed give Gates new notes place those which Gates held, 
and secure them mortgage his land. 

Instead executing the mortgage the plaintiff bought more stock 
and gave his notes for $15,000 payment. These notes were secured 
mortgage his land. The mortgage was recorded. 

When Gates heard the transaction protested, but accepted 
third mortgage from the plaintiff. order protect his security Gates 
purchased the $15,000 mortgage and the notes secured thereby for 
$6,000 cash. 

The object sought the plaintiff this action was the cancellation 
the notes and mortgages. charged that Gates and others had con- 
spired induce him fraud give the notes and mortgages. Gates, 
whose second and third mortgages had matured, filed cross-petition 
foreclose them. 

The trial court found that Gates had not participated any con- 
spiracy that had been bona fide holder for value $15,000 worth 
the plaintiff’s notes, which had been refunded into the notes sued 
Gates his cross action; that Gates was entitled recover the 
notes, and that the third mortgage given secure them should fore- 
closed and the property sold satisfy it. was also held that Gates 
was entitled judgment for the $6,000 which paid buy the 
$15,000 mortgage, and have foreclosure decreed thereon satisfy the 
sum $6,000. 

The plaintiff appealed from the judgment, basing his appeal chiefly 
the ground that there was consideration for the notes and mortgage 
which executed Gates. The court overruled this contention and 
affirmed the judgment. doing said: 


first the points urged for appellant (plaintiff) argued 
that there was consideration for the new notes and mortgage given 
Gates. There was all the consideration that usually exists when in- 
debtedness refunded—new instruments lieu older obligations 
valid the bona fide holder’s hands, with such changes due date, rate 
interest, and the like, the convenience necessities the debtor 
may require and the the creditor permit. The sub- 
stitution the new obligation for the old one was sufficient consideration, 
and the fact substitution was prima facie proof consideration. 

useless argue that there was any constructive fraud the 
refunding the $15,000 worth notes held Gates. The trial court 
found that there was fraud any sort far Gates was concerned. 
There was, indeed, persuasive evidence plaintiff’s duplicity toward 
Gates—in promising give him second mortgage Gates would buy 
another plaintiff’s outstanding $5,000 notes and extend the time 
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payment, and then giving second mortgage another party breach 
such agreement—but that the only fraud, constructive other- 
wise, discernible this record far the relations Pool and Gates 
are 


FOREIGN TRUST COMPANY TESTAMENTARY TRUSTEE 


banking corporation, organized outside the State Massa- 
chusetts, which has not received certificate from the board bank in- 
corporation, authorizing business Massachusetts, cannot ap- 
pointed testamentary trustee that state. has been held the 
Supreme Judicial Court Massachusetts Petition Guaranty Trust 
Co., Jones’ Estate, 143 Rep. 46. The court did not definitely 
decide that foreign corporation procuring the required certificate 
appointed trustee but assumed that could. 

appeared that the will Alice Tobey Jones, resident 
Massachusetts the time her death, $250,000 was bequeathed 
trustees invest state municipal securities. The income was 
paid quarterly the husband the testatrix during his life, and upon 
his death the principal and accrued income were paid the Bide- 
a-Wee Home Association, New York City. Thirty-five similar 


trusts were also created the will. The trustees named the will 


the testatrix’s husband, John Hall Jones, and the Guaranty Trust Com- 
pany New York, trust company organized under the laws New 
York with its usual place business New York. 

The trustees filed petitions for appointment. The petition John 
Hall was allowed, but the petition the Guaranty Trust Company, 
which had not received certificate authorizing business the 
state, was dismissed the ground that the company were appointed 
trustee would engaged transacting business within the Common- 
wealth which could not without obtaining certificate from the 
board bank its opinion, the court said: 


trust company incorporated this Commonwealth may have 
trust department. 172, 56, such trust company shall 
exercise the powers and duties described sections 52, until has 


-received written authority therefor from the board bank 


tion. 167, 37, provides: 

‘No foreign banking association corporation shall transact busi- 
this Commonwealth until has received certificate from the 
board bank authorizing The said board may 
grant such certificate conditioned upon the performance such re- 
quirements auditing said board may prescribe.’ 

Guaranty Trust Company foreign banking association 
within the meaning 167, 37; and has not received certi- 
ficate from the board ‘transact business this Commonwealth.’ 
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suming, but not deciding, that foreign corporation could appointed 
trustee under the will creating the trust for the benefit the testatrix’s 
husband, the petitioner has not complied with the statute, and the ad- 
ministration this trust involves the transaction business, the 
words are used the statute, its bond cannot approved and cannot 
appointed the trust. 

Reynolds Missouri, Kansas Texas Railway, 224 Mass. 379, 
384, 385, 113 413, 415, the question involved was whether foreign 
corporation was engaged soliciting business this Commonwealth 
that service process was made; was said: 

this kind must depend upon its own ‘The 
business must such character and extent warrant the inference 
that the corporation has subjected itself the jurisdiction and laws 
the district which served.’ 

Attorney General Boston Albany Railroad, 233 Mass. 460, 
124 257, the words ‘‘doing business for profit’’ were construed 
the authorities bearing the question reviewed. 

trustee under the will Mrs. Jones, the Guaranty Trust Com- 
pany would have active duties perform extending over uncertain 
period time; the funds would have cared for and invested, the 
income paid the beneficiary for life, accounts rendered, and the 
administration the trust would under the direction and super- 
vision the courts this Commonwealth. The trustee was not called 
upon perform single isolated act business, but was required 
series acts during the lifetime the beneficiary. was 
authorized its charter act trustee and acting such would 
engaged the usual and ordinary business the corporation itself 
and for which was organized. 

our opinion the petitioner were appointed trustee would 
engaged the transacting business within the meaning the 
statute, which could not perform without the certificate required 
the statute. See, bearing this question, Cooper Manuf. Co. 
Ferguson, 113 727, Sup. Ct. 739, Ed. Commonwealth 
Wilkes- Barre Hazelton Railroad, 251 Pa. Atl. 915. The 
statute applies not only the business banking; also prohibits the 
transaction business foreign banking corporation this Com- 
monwealth. Its purpose was protect the public, from the unauthorized 
acts such corporations the carrying any its active business. 

question the ease bar does not involve the validity 
service process foreign corporation, nor the right trustee 
act under deed trust, where active duties are performed, 

the right trustee appointed another jurisdiction dispose 
property this Commonwealth, without the certificate. See Baden 
Washington Loan Trust Co., 133 Md. 602, 105 Atl. 860, and cases 
cited. the petitioner can appointed testamentary trustee, 
engaged doing business, not casual merely incidental, but 
part its usual occapation and fulfilling one the purposes the 
will transaction business violation the statute, 
and could not without the required certificate appointed the 
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Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE DEPOSITOR PAYING 
CHECKS FORGED DEPOSITOR’S 
BOOKKEEPER 


Grow Prudential Trust Company, Supreme Judicial Court Massa- 
chusetts, 144 Rep. 


The plaintiff, Grow, kept his checking account the defendant 
bank. little knowledge bookkeeping, Grow employed 
Minon, who came well recommended, audit his books and install 
system bookkeeping for his rapidly growing second hand auto- 
mobile business. 

Minon had access all Grow’s books ineluding his check book. 
And received and checked the monthly statements and paid 
checks sent the bank. While Grow’s employ Minon forged 
Grow’s signature nine checks aggregating $13,410.00 and collected 
the proceeds. The forgeries were not discovered until the bank re- 

ported Grow that his account was overdrawn. appeared that 
one Grow’s employees had one time seen Minon tear sheet 
three checks from the back Grow’s check book. Minon explained 
that wanted them use samples ordering new check book. 
also appeared that nine blank checks were missing from the back 
the book and that the bank’s monthly statements showed 
written thereon giving false impression the balance.’’ 
one red ink entry overdraft was blackened 
The rule that bank liable its depositor where pays any 
check bearing forgery his signature unless the depositor has been 
negligent. And the burden proof the bank. was held 
that the did not show negligence the part the depositor. 
This was reached spite notice printed the bank’s 
statements requiring errors reported within ten days. 


Action Louis Grow, doing business the name 
United Motors New England, against the Prudential Trust Com- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 420, 440, 443. 
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pany, recover deposits withdrawn forged checks. Verdict for 
plaintiff report. Judgment for plaintiff verdict. 

Johnston, Boston, for plaintiff. 

Hannigan, Boston, for defendant. 


BRALEY, J.—The only evidence before the jury was auditor’s 
report, which finds that the defendant, which held funds the 
plaintiff deposit, paid out those funds $13,410 checks which 
the plaintiff’s signature had been forged one Joseph Minon. The 
judge, subject the exceptions the defendant, ordered 
verdict for the plaintiff, and the request the parties ‘‘reported the 
case the full court for 

well settled that the defendant was bound know the signature 
its depositors, and payment forged check, either over the counter 
through clearing house, could not charged against the plaintiff, 
was wholly free from neglect default connection with the 
management supervision his business, which contributed the 
fraud practiced upon the defendant. Greenfield Savings Bank Sto- 
well, 123 Mass. 196, Am. Rep. 67; Mackintosh Eliot National Bank, 
123 Mass. 393; Murphy Metropolitan National Bank, 191 Mass. 159, 
162, 163, 693, 114 Am. St. Rep. 595; Jordan, Marsh Co. 
National Shawmut Bank, 201 Mass. 397, 405, 740, 
(N. S.) 250; Welsh German-American Bank, 424, Am. 
Rep. 175; Seaboard National Bank Bank America, 193 26, 
Bank, Ohio St. 512, 866, 625, Am. St. Rep. 655. 
See Dedham National Bank Everett National Bank, 177 Mass. 392, 
395, 62, Am. St. Rep. 286. And the burden proof was 
the defendant who offered evidence, show that the plaintiff was 
guilty such negligence preclude recovery. Murphy Metro- 
politan National Bank, supra. 

The auditor’s report was prima facie evidence, which judgment 
true that where subordinate facts and findings are reported, jury 
may draw inferences fact different from the inferences drawn the 
auditor, and return verdict different from the result reached him. 
But the case bar submitted the request the parties 
the question whether the auditor’s report alone requested verdict for 
the plaintiff. Inferences fact which could reasonably drawn from 
the evidence favor his general conclusion will presumed have 
been drawn him and, they are sufficient sustain his final con- 
clusion, judgment will rendered accordingly. The court under such 
circumstances will not reverse his findings, unless the facts found him 
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require matter law. Peru Steel Iron Co. Whipple File 
Steel Manuf. Co., 109 464, 466. 

The facts found and stated the report are substantially follows: 

The plaintiff for many years had been engaged the business 
buying and hand automobiles under the the 
United Motors New England, with place business Boston. 
was man little education, but with much executive and business 
ability, and his business increased rapidly. 1919 desired re- 
organize his bookkeeping system upon basis and decided 
employ accountant. made inquiry reputable automobile house 
Boston, long established and high standing, who recommended and 
introduced one Joseph Minon, and the plaintiff employed him make 
his tax report 1919, audit his books, and devise and in- 
augurate bookkeeping system, and ‘‘look plaintiff’s books 
every week two for one 

Minon that time was treasurer, manager and holder all but 
shares the capital stock the Tileston-Livermore Company, dealing 
paper, the stock which had recently purchased under 
agreement requiring substantial payments cash him Livermore 
within the next few months. The Tileston-Livermore Company 
account with the National Grand Bank Marblehead, which cleared 
its checks through the Merchants’ National Bank Boston. The Tiles- 
ton-Livermore Company had dealings with the plaintiff. 

The reorganization the bookkeeping system and the opening 
new set books Minon did not require all his time. While conducting 
this work had access to, and necessarily used, not only the account 
books, but the check books, pass books, and checks the plaintiff show- 
ing his financial dealings with the defendant. Minon the plaintiff’s 
authorized agent, with the plaintiff’s full knowledge and consent, re- 
ceived from the defendant the monthly statements its account with 
the plaintiff and the checks returned the plainiff. 

one woman, bookkeeper the plaintiff, observed Minon 
tearing sheet three checks from the back the current 
check book, whereupon Minon volunteered the information that was 
taking them use samples ordering new check book. The plain- 
tiff had constant knowledge all the details his business, went the 
store every day, and hired all the employees, but knew nothing about 
bookkeeping, and did not personally compare the bank statements, re- 
turned checks, check stubs with each other with the account books. 
intrusted this work Minon, whom believed and had explicit 
confidence and whom relied. The plaintiff’s only employee other 
than Minon during the time question, who had access the check 
books and books was bookkeeper, who had charge and kept 
the plaintiff’s books under Minon’s supervision. Minon undertook such 
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between the check stubs and the checks with the 
the bookkeeper. read the checks and the figures, and she checked 
them upon the stubs. The plaintiff keep close touch 
with his daily balance taking the figures Minon gave him the bal- 
ance the end each month and them forward. 

about February 12, 1920, the defendant notified the plaintiff’s 
bookkeeper that was overdrawn. The bookkeeper 
notified the plaintiff, and went personally the defendant, de- 
manded and received his checks which had been paid during the portion 
that month which had then expired. Among these checks were two 
aggregating $2,625, which the plaintiff’s name had been 
forged, which had been deposited the Tileston-Livermore 
Company the National Grand Bank and collected from the defendant 
through the National Bank Boston. The defendant gave 
the plaintiff credit for these checks. returned them through the Mer- 
chants’ National Bank the National Grand Bank, and return re- 
ceived credit therefor, and the National Grand Bank delivered them 
Minon, and the next morning the amount was repaid the Tileston- 
Livermore Company. The treasurer the defendant, who qualified 
expert, testified that his opinion the body each check and the 
indorsement the payee ‘‘were Minon’s handwriting, and [the 

Immediately upon the these forgeries the plaintiff dis- 
charged Minon, and employed accountant examine his books and 
bank accounts. The examination resulted the disclosure the fact 
that between October 24, 1919, and January 24, 1920, both 
there were nine charges against the plaintiff’s for which there 
were returned checks, check stubs vouchers, namely 


$13,410.00 


The plaintiff did not call the defendant’s attention any 
charges the absence vouchers therefor until the ex- 
amination February, 1920. had personal knowledge thereof 
until that time, although detailed statement the account between 
the plaintiff and defendant, showing checks, deposits and daily balance 
during each question, was delivered the defendant Minon 
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plaintiff’s agent early the following month, and each statement bore 
the end each sheet the following words: 


examine this account once and report any errors thereon. 
not reported within ten days will take for granted that our 
accounts 


Before Minon’s employment, the plaintiff personally received from 
the defendant the monthly statements account. After Minon’s em- 
ployment ceased, such statements were received, sometimes the plain- 
tiff person, and sometimes one his employees. The plaintiff had 
vouchers for all other charges during that period and there were en- 
tries the plaintiff’s check books, account books, relating the nine 
charges; and, except these nine charges, the plaintiff’s and the 
defendant’s books balanced with each other. Nine blank checks were 
missing from the end the plaintiff’s large check book. The 
monthly statements for October, November and December, 1919, and 
January, 1920, showed figures written thereon giving false impression 

The defendant having contended that the amount for which the 
plaintiff sought recovery might been checks signed blank, 
otherwise, and misused employee, and that the absence the 
checks themselves was mere speculation whether the charges were for 
forged checks, the auditor made this additional 

larger part plaintiff’s checks were drawn upon business 
check book the usual form, each page whereof contained three checks 
and their stubs. 

plaintiff also carried pocket check book with one check 
each leaf, and among his employees was sales manager, Alfred Adolf, 
whom sometimes employed buy the road, and whom for 
that purpose gave another small check book containing checks signed 
plaintiff but not filled in. Plaintiff never took receipt for any such 
checks, but both plaintiff and Adolf testified that each such instance 
Adolf for all used checks, and returned all unused checks, 
that they were destroyed. Plaintiff also testified, that made record 
ears purchased, and checks given Adolf pocket ledger book more 
than one which books might have had during the period ques- 
tion, but was unable produce any the pocket check books, pocket 
ledger books, for which, however, testified had searched thoroughly. 

plaintiff introduced twenty returned checks from the small 
check book which testified was all find therefrom. 
memorandum each these was inserted the stub larger book.’’ 


The auditor could draw inferences fact shown his findings, that 
the charges the defendant against the plaintiff’s account question, 
were checks which the plaintiff’s name was forged Joseph Minon, 
and that Minon received the checks which had forged after they 
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been paid and returned the defendant Minon the 
agent, and destroyed them and concealed the fact the drawing, paying, 
return and destruction from the plaintiff, and that the plaintiff was not 
guilty negligence not discovering the forgeries before did. 

The knowledge Minon his forgeries cannot imputed the 
plaintiff. Indian Head National Bank Clark, 166 Mass. 27, 31, 
912; Shepard Morse Lumber Co. Eldridge, 171 Mass. 516, 530, 

was question fact whether the mistake the return the 
plaintiff’s deposit book with the checks would have been dis- 
but for the negligence the plaintiff his agents, the 
fraudulent conduct Minon regard acts within the scope his 
employment, and whether the examinations which were made the 
bookkeeper other than Minon were such should have led dis- 
the forgeries, and thus affect the plaintiff with notice it. 
Dana National Bank the Republic, 132 Mass. 156, 158; Jordan- 
Marsh Co. Shawmut National Bank, 201 Mass. 397, 411, 740, 

The auditor was not bound matter law find affirmatively that 
the plaintiff was negligent, and his general finding ‘‘that the 
was not guilty negligence not discovering the forgeries before 
did.’’ perceive nothing the report impeach this conclusion, 
which contradicts his special findings, and there was nothing submit 
the jury. Peru Steel Iron Co. Whipple File Steel Manuf. Co., 
109 Mass. 464, 467; Dyer Swift, 154 Mass. 159, 162, Con- 
nolly Sullivan, 173 Mass. 53, 143; Symonds Riley, 188 Mass. 
470, 472, 926; Bovarnick Davis, 235 Mass. 195, 198, 126 
380. 

The verdict for the plaintiff was ordered rightly, and the entry 
must be: 

Judgment for the plaintiff the verdict. 


INTEREST ON-NOTE HELD NOT BARRED 
STATUTE LIMITATIONS 


Diven’s Estate, Diven Diven, Supreme Court Kansas, 222 
Pac. Rep. 106 


promissory note payable the death the maker provided 
for interest per cent. from date, ‘‘payable annually, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1136-1157. 


495 


THE BANKING LAW JOURNAL 


interest not paid become principal and bear the same rate 
interest The note was dated April 12, 1874. The 
maker died 1922. The interest was not paid annually. 

Upon the death the maker, this action was brought the note. 
The defendants contended that the interest the note became due 
and was payable the end each year, that the statute limita- 
tions ran against each year’s interest accrued, and that all the 
interest was barred except that which during the last five 
years preceding the death the maker. 

was held that when the interest became due and was not paid, 
was merged into the original principal, and the statute limita- 
tions did not begin run until the note matured. judgment 
denying the plaintiffs the recovery interest was reversed. 


the matter the estate Andrew Diven, deceased. Action 
Wallace Wilbert Diven and others against Clarence Silas Diven and 
others. From judgment for plaintiffs, but denying recovery in- 
terest, they appeal. Reversed, with directions. 

Funston, Ottawa, for appellants. 

Pleasant and Walter Pleasant, both Ottawa, for appellees. 


JOHNSTON, This action was brought recover upon the fol- 
lowing instrument 


Note and Contract 
County, Pa., April 12, 1874. 

the expiration life promise pay for value received 

Sarah Diven, wife, her heirs, from estate any part 

thereof $950.00 (nine hundred fifty dollars), per cent. interest from 

date, payable annually, and interest not paid become principal 

and bear the same rate interest annually. 

Andrew Diven Wife 

Diven.”’ 


the same paper and immediately following the signatures was the 
following statement 


notice that this for money received from her grandfather, 
John Statzman estate, left her his granddaughter from his estate 
which Andrew Diven was appointed the court act ad- 
ministrator for the estate which the amount has never been paid 
her. [Signed] Andrew 


The payee, wife the maker, died, and Andrew Diven, the maker, 
died 1922. There controversy the case principal 
note, but the parties are divided the amount interest 
that recoverable. The plaintiffs contend that the interest not being 


496 THE BANKING LAW JOURNAL 


paid annually became principal, that the interest payments due an- 
nually were not barred the statute limitations, and that plain- 
tiffs were entitled the sum named the note with interest thereon 
for the intervening years, amounting $15,500. 

The defendants insist that the interest the note became due and 
was payable the end each year, that the statute limitations ran 
each year’s interest and that all the interest was barred 
except that which the last years preceding the death the 
maker. The trial court held that the statute limitations barred all 
the interest the note which fell due and was not paid 
during the last years the maker’s life. Judgment was given 
against the estate Andrew: Diven for $1,309.10. 

their appeal plaintiffs urge that the terms the note not 
provide that the interest shall become due annually, that was 
optional with the payor pay the interest the end each year 
treat part the principal; that the failure pay interest 
annually did not mature the indebtedness, either principal interest, 
the only time payment mentioned the instrument was the 
expiration the maker’s life. the terms the note the time 
payment thereof was the end the maker’s life. the only time 
which payment could and contained stipulation 
which payment might accelerated. While the note recites that 
interest payable annually, payment the end year not 
enforceable, since the stipulation with another giving the 
maker option consider the interest due and not paid 
cipal. for parties contract that accrued interest 
may become principal and that legal rate interest shall 
charged the augmented principal. The consideration for the com- 
pound interest the forbearance enforce the collection the simple 
interest when due, and thereafter may treated principal 
and the agreed rate interest allowed thereon. When the interest 
merged into the principal, the statute limitations does not run 
against until the principal becomes due and payable. con- 
ceded that interest interest may agreed upon and collected 
where does not exceed the maximum rate allowed law, but plain- 
tiff insists that interest was payable annually and that the interest 
for each year was separate obligation which became barred the 
end years. The holding the court that when the amounts 
interest became due and were not fully paid, they were merged into 
the original principal and the statute did not run thereon until the 
note matured. follows that the judgment must reversed with 
the direction award judgment for plaintiffs the augmented 
principal consonance with this rule. 
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HOLDER CHECK PRESUMED 
HOLDER DUE COURSE 


Jackes-Evans Mfg. Co. Goss, Court Civil Appeals Texas, 


the holder the check holder due course, and, under the 
Texas statutes, the holder negotiable instrument presumed 
holder due course and the burden proving the contrary 
the defendant. 


Action the Jackes-Evans Manufacturing Company against 
Goss. Judgment for defendant, and plaintiff appeals. Reversed and re- 
manded for new trial. 

The suit was appellant against appellee check follows: 


Grove, Texas, Feb. 10, 1921. 
State National Bank. 
Bettes order $10,347.54, ten thousand, three hundred 
forty-seven and 54/100 dollars. 


the face the check were indorsements follows: 


land notes Jan. 1921, and interest 2/10/21. 
Bettes. Broadway Savings Trust Co., St. Louis, Mo., No. R-12126.’” 


And the back thereof were indorsements follows: 


any bank banker order. Broadway Savings Trust Co., 
St. Louis, Mo.’’ 


its petition appellant alleged that was the indorsee said 
Bettes, and such the owner and holder the check. The answer 
appellee consisted of: (1) general denial; (2) plea that the check 
was without consideration; (3) plea that the consideration therefor 
had failed; and (4) plea charging that the transfer from Bettes ap- 
pellant was simulated and made for the purpose defrauding appellee. 

appeared from the testimony the trial that while the check was 
dated February 10, 1921, was, fact, drawn appellee and delivered 
Bettes December 31, 1920. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition, 1924) 509. 
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Special issues were submitted the jury; and, they having found 
that the consideration for the check had failed, and that appellant did 
not the until after the day was dated, judgment was 
rendered that appellant take nothing its suit. 

Rather, Honey Grove, and Wheeler Leslie, Bonham, 
for 
Cunningham, Bonham, for appellee. 


WILLSON, (after stating the facts above).—The jury found, 
and the finding not any way attacked appellant, that the con- 
sideration for the check ‘‘failed the way set out defendant’s (ap- 
pellee’s) amended original 

But the fact that the consideration had failed was not defense 
against the recovery sought appellant was holder the check 
due course ;’’ that is, took same ‘‘before was overdue, good 
faith and for value, and had notice any infirmity the instrument. 
Arts. 6001—1, 6001—52, and 6001—57, Vernon’s Statutes 1922 Supp.; 
748. Therefore the controlling question the merits the case 
was whether appellant was such holder not. The jury found 
that was not; that is, they found that appellant ‘‘did not get’’ the 
check until ‘‘after February 10, 1921,’’ the day was payable. The 
finding attacked the ground that was not supported by, but was 
contrary to, the evidence. 

The presumption was that appellant was ‘‘holder due course,’’ 
(article 6001—59, Vernon’s Statutes 1922 Supp.), and the burden 
proving the contrary was appellee. 980, 987. the burden 
was discharged was the testimony appellee witness that 
saw the check the possession Bettes, the payee thereof, Paris, 
February 10, 1921, the day was payable. 

That the instrument appellee saw Bettes’ possession was not the 
check sued upon was strongly indicated other testimony the case 
that feel bound hold that appellee did not discharge the burden 
resting upon him, and therefore that the finding question was not 
warranted. 

Bettes testified that the Bettes Hardware Company, business 
Paris, Tex., with which was connected, was indebted appellant 
the sum $8,592.36 account goods purchased said hardware 
company appellant, and that January 1921, indorsed and then 
delivered the check sued upon appellant payment said indebted- 
ness, and received appellant $1,755.18, the difference between the 
amount said indebtedness and the amount the check. 
further testified that conversation had with appellee 
February 1921, the day before the check 
able, reply request appellee for further time which pay 


THE BANKING LAW JOURNAL 


the check told him that (Bettes) had appellant and 
was satisfied had been sent the bank Honey Grove for collection. 
The witness Goodwin, appellant’s secretary and treasurer, testified, 
Bettes did about the indebtedness the hardware company appellant 
and the payment same, but stated that the difference $1,755.18 be- 
tween the amount that indebtedness and the check sued upon was paid 
appellant its check drawn January 1920, the Broadway Sav- 
ings Trust Company St. Louis favor the hardware company. The 
check the witness having been drawn was admitted 
evidence. purported have been indorsed the hardware company. 
The witness further testified that appellant retained possession the 
check sued upon after was delivered January 1921, until de- 
posited same with said trust company for collection, and that the trust 
company sent from St. Louis February 10, 1921, the day was pay- 
able. The check sued upon purported have been indorsed Bettes 
the order appellant, and said trust company ‘‘any bank 
admitted evidence, that the check sued upon was presented for pay- 
ment the bank Honey Grove which was drawn February 14, 
1921; that payment was refused and that thereupon the check was pro- 
tested for nonpayment, notice which was given the notary both 
appellant and said trust company. 

course, there was testimony except that Bettes and Good- 
win showing that appellee was mistaken the identity the in- 
strument saw Bettes’ possession February 10, 1921, appellant’s 
contention that the finding the jury question was not warranted 
should not sustained, for the jury that event would have had 
right determine the conflict appellee’s favor. But will noted 
that the testimony Bettes and Goodwin was strongly corroborated 
the $1,755.18 check and the indorsements the check sued upon. 

There was testimony tending the least show that the hardware 
company was not indebted appellant claimed. the hardware 
company was indebted, the reasonable inference from the check drawn 
appellant favor the hardware company was that was pay 
the difference between the amount that indebtedness and the amount 
the check sued upon, for was the exact amount that difference. 
The only other inference the $1,755.18 check was that was not, 
fact, drawn the time purported have been, but was made some 
later time for use testimony this And the indorse- 
ment purporting have been made the trust company the check 
sued upon. the check had not been transferred Bettes appellant, 
nor indorsed the trust company, but was owned Bettes and his 
possession 10, 1921, the indorsement the trust company 
the notary found February 14, 1921, could not have been genuine, 
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unless the improbable happened, wit, that the check was sent 
Paris, Tex., the trust company St. Louis, Mo., February 
and afterwards sent the trust company St. Louis Honey Grove, 
Tex., time reach the notary February 14. 

the theory that ‘‘the burden proof the whole case’’ was 
him, within the meaning article 1953, Vernon’s Ann. Civ. St. 1914, 
appellee, his motion for leave made after the testimony had 
been heard, was permitted open and conclude the argument. The 
action the court this respect assigned error, and think the 
assignment should sustained. The answer appellee contained 
general denial the allegations appellant’s petition. The effect 
such denial was require appellant produce the check and introduce 
evidence, show excuse for not doing so. Had appellant failed 
with the requirement, the judgment necessarily would have 
been appellee’s favor had (appellee) offered proof whatever. 
Bauman Chambers, Tex. 108, 471; Ins. Co. Sadau (Tex. 
Civ. App.) 159 137; Carter Co. Bailey (Tex. Civ. App.) 
179 547; 1044 and 1058. 

The witness Goodwin testified deposition. One the interroga- 
tories propounded him was follows: 


the check presented for payment, and, so, when and how 


part the answer the witness follows was admitted evi- 
dence: 


was presented for payment. deposited the check the 
Broadway Savings Trust Company St. Louis, Missouri, for 
The check was first sent from St. Louis February 10, 


And part thereof, follows, was excluded, the ground that 
was heresay and conclusion the witness: 


institution forwarded the same State National Bank 
Honey Grove, Tex., February 10, 1921. The check was returned 
the State National Bank the Broadway Savings Trust Company with 
the information that Goss did not have sufficient 


not think the part the answer excluded was subject the 
objection urged it. The witness could have had knowledge himself 
the facts assumed know, and did not appear that did not 
have such knowledge, but had the information had other 

For the errors indicated what has been said, the judgment will 
reversed and the cause will remanded the court below for new 
trial. 
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DRAWEE NOT ENTITLED RECOVER MONEY 
PAID HOLDER FORGED CHECKS 


South Boston Trust Co. Levin, Supreme Judicial Court Massa- 
chusetts, 143 Rep. 816 


Ten checks payable bearing forged signatures were 
transferred the defendant without indorsement. The latter was 
guilty negligence accepting the checks. indorsed them 
without qualification and deposited them bank. They were later 
paid the drawee, the plaintiff trust company. 

this action brought the trust company recover the amount 
the checks was held that the plaintiff could not recover back the 
money paid upon discovering that the signature the drawer was 
forged, since there was evidence negligence the part the 
defendant. 


Action tort the South Boston Trust Company 
against Levin, which the Exchange Trust Company was sum- 
moned trustee, recover the amount ten checks presented de- 
fendant and eashed plaintiff. Judgment for defendant the ap- 
pellate division the municipal court the city Boston, report 
for its decision, and plaintiff appeals. Affirmed. 

Falvey, Boston, for appellant. 

MeDermott, Boston, for appellee. 


CROSBY, J.—This action contract recover the amount 
ten presented the defendant plaintiff company and 
it. The declaration its final form contained two counts: The first, 
relying upon the defendant’s the second, relying upon the 
payments having been made reason mistake fact. The trial judge 
found for the plaintiff the second count; the appellate division va- 
the finding and entered judgment for the defendant. The 
before this court the plaintiff’s appeal. 

The record discloses the following facts: One Denis Healey forged 
the signature Alice Healey ten checks drawn upon the plaintiff 
trust company. different times July, 1922, negotiated these 
checks, which were drawn payable cash, one Chiplovitch, payment 
for lodging and for cash. They were unindorsed Healey, and Chiplo- 
turn delivered them unindorsed the defendant, his lessor. 
The defendant indorsed without qualification and deposited 


NOTE—For similar decisions see Banking Journal Digest (Third 
Edition, 1924) 422. 
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all them his account the Exchange Trust Company; they were 
paid the plaintiff through the Federal Reserve Bank. also appears 
that Healey told Chiplovitch that Alice Healey was his sister; that 
told the defendant she was his mother, and had bank aceount, 
had turned over her large sums money and had received the 
checks from her. also appeared that Chiplovitch had bank account. 

The trial judge, accordance with the defendant’s requests, found 
that was holder due course for value without notice, that had 
reasonable cause believe the transactions were irregular, and that 
acted good faith. further found that proper examination 
the plaintiff would have disclosed the forgery the time the checks 
were presented for payment. Many requests made the defendant, 
with the rulings thereon, are not before this court; some them were 
granted without objection; others were waived and still others were 
rendered immaterial subsequent findings fact, the general find- 
ing. The remainder the requests adequately raise the issue 
the validity the general finding, the light the special findings 
fact. 

The question arises: Are the rights the parties determined 
the provisions the Negotiable Instruments Act, re- 
ferring that act this court has said: 


does not cover the whole field negotiable instrument 
law, decisive all matters comprehended within its terms.’’ Union 
Trust Co. 212 Mass. 205, 206, 679, 680 (Ann. Cas. 
525). 


See 107, 22; Commercial Trust Co. New England 
Co., 247 Mass. 366, 141 285. The sections that 
chapter which the rules controlling the present case must found 
all, are 18, 45, 85, 89, 160, 208 and 210. section pro- 
vided, substance, that forged unauthorized signature wholly 
inoperative and right retain the instrument, give discharge 
therefor, enforce payment against any party, can acquired 
under such signature unless against defendant who precluded from 
setting the forgery want authority. apparent that the 
bar the plaintiff’s claim recovery not based upon the 
validity, but rather upon the invalidity the signature; this section 
therefore not relevant. 

section 89, certain warranties persons negotiating instru- 
ment without qualified indorsement are enumerated. these warranties 
run only holder due course, cannot successfully contended 
that drawee, paid the instrument after maturity, 
holder due course. the contrary the instrument thereby dis- 


THE BANKING LAW JOURNAL 503. 
section 85, provided, part, that: 


acceptor accepting the instrument engages that will pay 
according the tenor his acceptance; and admits: The 
existence the drawer, the genuineness his signature, and his 
and authority draw the 


reason this section that the defendant contends the nego- 
tiable instruments act governs the present case. 

Section 208 provides that check, except where otherwise specified 
the act, shall subject the provisions relating bills ex- 
which include section 85. But section relates only the 
effects acceptance; and acceptance cannot construed mean 
payment, include payment. Acceptance, defined section 
‘‘an acceptance completed delivery written This 
wholly inconsistent with payment. 

and payment are radically different transactions. examination 
the act, which makes reference the law had previously existed, 
discloses provision purporting control the rights the parties 
like the present. 

cannot successfully contended that necessary implication 
section that the drawee bill held the same admissions 
when pays the bill that are expressly provided for when accepts 
it. First National Bank Bank Cottage Grove, Or. 388, 
117 293, 296, page 396, was said: 


payment bill check the drawee amounts more 
than acceptance. The rule, holding that such payment has all 
the efficacy acceptance, founded upon the principle that the 
includes the 


are unable agree with this statement there similarity 
between acceptance and payment; payment discharges the instrument, 
and one else expected advance anything the faith it; 
contemplates further induced the fact 
acceptance. The rule that the acceptor makes certain admissions which 
will inure the benefit subsequent holders, has applicability 
payment the instrument where subsequent holders can never exist. 

The act inapplicable for the following reasons: (a) contains 
pertinent express provision; (b) does not purport cover all 
cases and contingencies; (c) there analogy between any express 
provision and the issues the present case; (d) there reasonable 
possibility uniform rule under the present act which follows from 
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the lack express provision the act; (e) and finally, its framers 
and the legislators who enacted were undoubtedly aware the issues, 
which the present case illustration, and the conflict 
authority common law upon the question, and could have framed 
express provision they had desired. 

The common law this commonwealth therefor govern. The 
rule Price Neal, supra, Dedham National Bank 
Everett National Bank, 177 Mass. 392, 62, Am. St. Rep. 
286; United States Chase National Bank, 252 485, Sup. 
bill exchange who pays holder due course cannot 
recover back the sum paid upon discovering that the signature 
the drawer forged. This exception the usual rule respecting 
money paid under mistake fact has been explained McReynolds, 
J., the last case cited, pages 495, 496 (40 Sup. Ct. yet, 
was said First National Bank United States National Bank, 100 
Or. 264, page 277, 197 Pac. 547, 551 (14 479): 


holder must refund drawee who not guilty actual 
fault the holder was negligent not making due inquiry concerning 
the validity the check before took it, and the drawee can 
said have been excused from making inquiry before taking the check 
because having had right presume that the holder had made such 


See National Bank North America Bangs, 106 Mass. 441, 
Am. Rep. 349; First National Bank Danvers First National 
Bank Salem, 151 Mass. 280, 44, Am. St. Rep. 450. See, 
also Gloucester Bank Salem Bank, Mass. 33. the Danvers Bank 
Case, supra, the trial judge found that the defendant was negligent 
because its having check purported signed person 
not the defendant, and presented person not known 
the defendant, without more inquiry its genuineness. view 
this was held that some negligence the plaintiff’s part not 
sooner ascertaining the forgery, which had not prejudiced the defendant 
any way, was bar recovery. the case National Bank 
North America Bangs, supra, the defendants’ negligence, any, 
consisted cashing check made payable themselves, there being 
known them. The case was submitted the court upon agreed 
facts which left uncertain, except for the above, the under 
which the defendants cashed the checks. this state the record 
majority the court held that the plaintiff could recover. The 
present case different. Here the defendant made inquiry Healey, 
who was personally known him, and was told Healey that had 
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turned over his mother money and that the checks were given 
her him. was found have been holder due course, and, 
while some kinds negligence might sustain this action even though 
inadequate prevent him from being holder due course, there 
evidence such negligence. The trial court found that the 
defendant had reasonable cause believe the checks irregular. The 
general finding for the plaintiff was inconsistent with this finding. 
The ruling the appellate division was therefore correct. The entry, 
vacated, judgment for defendant,’’ affirmed. 
ordered. 


INDORSEE NOT OBLIGED PROVE 
HOLDER DUE COURSE 


Homewood People’s Bank Simon, Supreme Court Pennsylvania, 
Atl. Rep. 726 


action the plaintiff bank, indorsee, against the maker 
promissory note, the defendant contended that the note was 
obtained from him fraud and duress the part the payee. 
offered prove that the note was given with the understanding 
that the payee would conference later held adjust certain 
disputed items included the amount for which the note was given; 
and that the payee afterwards refused meet the defendant. The 
defendant did not offer prove that the plaintiff had notice 
these facts. 

was held that although under section the Negotiable 
Instruments Law, the defendant proves facts constituting fraud, 
the burden shifts the plaintiff show bona fide holder 
due course for value, the burden was not the plaintiff 
this case, for the reason that the facts which the defendant offered 
prove did not show fraud the part the payee, but showed 
merely breach understanding. 


Action the Homewood People’s Bank, corporation, against 
Judgment for plaintiff, and defendant appeals. Affirmed. 

John Kennedy (of Griffith Kennedy) and Frank Rugh, 
both Pittsburgh, for appellant. 

Purdy (of Seott Purdy), Pittsburgh, for appellee. 


FRAZER, This action indorsee against the maker 
promissory note. the trial plaintiff proved execution and non- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
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payment the obligation and rested. Defendant offered prove 
the note was obtained from him fraud and duress part payee; 
that was necessary give the note procure payee’s release 
building from lien for work done and materials furnished; that payee 
had presented bill for extras over and above the contract price, which 
was questioned, and defendant made the note for the full amount 
the disputed balance ‘‘on the understanding’’ payee would ‘‘adjust 
these items conference had later’’; that defendant afterwards 
sought have such conference but payee ‘‘refused meet with 
him any way give credit upon said note’’; and further was 
understood, pending such adjustment, ‘‘only partial payments the 
should made the indebtedness. This offer was objected 
and the evidence excluded for the reason defendant did not 
propose show plaintiff had notice the facts stated the offer. 
The jury found for plaintiff, and motion for judgment non obstante 
veredicto and for new trial were subsequently overruled, and judg- 
ment entered the verdict. Defendant appealed. 

Section the Negotiable Instrument Act May 16, 1901 (P. 
195; Pa. St. 1920, 16049), provides that, where shown the title 
any person who has negotiated the instrument defective, the 
burden the holder prove he, some one under whom 
claims, was holder due course without notice such defect. The 
provisions section the same act (section 16045) are follows: 


title person who negotiates instrument defective, 
within the meaning this act, when obtained the instrument 
any signature thereto fraud, duress force, and fear, other 
unlawful means, for illegal consideration, when negotiates 


Under section 59, defendant proves facts constituting fraud, the 
burden shifts plaintiff show was bona fide holder due course 
for value. Second Natl. Bank Hoffman, 229 Pa. 429, Atl. 1002; 
Putnam Ensign Oil Co., 272 Pa. 301, 116 Atl. 285. The weakness 
defendant’s offer that, although charges fraud, the specific facts 
out which alleged arise are wholly insufficient establish the 
allegation. Defendant was aware the note sued was negotiable in- 
strument, transferable delivery, and the ordinary course busi- 
ness might discounted bank. Notwithstanding this knowledge, 
imposed restriction condition the right negotiate, but gave it, 
relying upon payee’s promise adjust disputed items conference 
held later. The subsequent refusal payee confer was mere 
breach ‘‘understanding,’’ and not act rendering previous 
negotiation the note breach faith constituting the original ob- 
taining the instrument fraud the maker, within the meaning 
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section the Negotiable Instruments Law. Lowry National Bank 
Hazard, 223 Pa. 520, Atl. 889, and cases cited. 
The judgment affirmed. 


PAYMENT CORPORATE CHECK IMPROP- 
ERLY SIGNED 


Industrial Savings Bank People’s Funeral Service Corporation, 
Court Appeals District Columbia, 296 Fed. Rep. 1006 


The defendant bank, with knowledge the fact that under the 
by-laws the plaintiff corporation all checks the deposits 
the latter were required signed its president and treasurer, 
paid check signed only the treasurer the corporation. The 
amount paid upon the check went discharge debt the cor- 
poration. 

this action the plaintiff sought recover the amount the 
check. The trial court instructed the jury that the only question the 
case was whether the bank was negligent paying the check, and 
that, knew that the check should have been signed the 
president and treasurer, and paid without those signatures, the 
verdict should for the plaintiff. The court refused the defendant’s 
request for instruction that, the corporation received the 
benefit the proceeds the check sued upon, such proceeds 
were applied discharge any existing obligation the corpora- 
tion the verdict should for the defendant. 

The appellate court held that the trial court erred instructing 
the jury did, and refusing the defendant’s request for 
instruction, the payment the check debt the cor- 
poration was discharged, and the corporation therefore sustained 
damage the act the bank paying the check. judgment 
for the plaintiff was reversed. 


Action the People’s Funeral Service Corporation against the 
Industrial Savings Bank. Judgment for plaintiff, and defendant ap- 
Reversed and remanded, with directions grant new trial. 

Gaskins, Washington, C., for appellant. 

Joseph Stewart, Washington, C., for appellee. 


SMYTH, Chief Justice. This action the People’s Funeral 
Service Corporation against the Industrial Savings Bank recover 
$1,003.50. Its declaration three counts. the first count averred 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1130. 
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that had deposit with the bank sum excess the amount for 

which sued; that under its by-laws, which were known the bank, 
all checks its deposits were required signed its president 
and treasurer; that the bank agreed not pay out any its funds 
except upon checks signed accordance with the by-laws, and that 
disregard this promise the bank paid check, drawn favor 
Warfield Rohr Company, for $1,003.50, which was signed its 
treasurer only. the second count charged that the bank negli- 
gently and carelessly paid the check, and the third embraced the 
money counts. 

The record discloses without contradiction that the time the 
was drawn the corporation was indebted Warfield Rohr 
company the amount the check; that the president the cor- 
poration, one Richardson, took the check the Rohr Company for 
the purpose paying the debt; that there learned that the debt was 
somewhat more than the amount named the check; that the check 
was then indorsed the Rohr Company and delivered him; that 
gave his check place it, for the amount the Rohr Company’s 
bill, and subsequently cashed the corporation’s check. Thus the amount 
paid upon the check went discharge debt the corporation. About 
this there dispute. The court instructed the jury that the only 
question the case was whether the bank was negligent paying 
the check, and that, knew that the check should have been signed 
the president and treasurer, and paid ‘‘without those two signa- 
the verdict should for the plaintiff. this think the 
court erred. paying the check debt the corporation was dis- 
charged therefore sustained damage the act the bank 
paying it. support action based negligence there must be, 
not only the negligent act, but consequential injury, which the 
gravamen the charge. Ochs Publie Service Railway Co., 
Law, 661, Atl. 495, (N. 240, Ann.-Cas. 1912D, 255. 
this rule there exception far know. course, there 
was testimony tending show that the corporation was damaged 
the payment the defectively signed check, different question would 
presented. 

The court should have granted defendant’s second request for 
instruction, which said that, the jury believed that the ‘‘corporation 
received the benefit the proceeds the check sued upon, that 
such proceeds were applied discharge any existing obligation, 
whether Richardson the Warfield Rohr their verdict 
should for the defendant. 

For the errors committed, the reversed, with costs, and re- 
manded, with directions grant new trial. 

Reversed. 
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BANK HOLDING NOTE AND POSSESSING 
FUNDS PAYEE CAN RECOVER AGAINST 
MAKER DESPITE FAILURE 
CONSIDERATION 


Lincoln Alliance Bank Landers Co., Inc., United States District Court 
(Tex.), 297 Fed. Rep. 225 


The Lincoln Alliance Bank sued Landers Company, 
note executed the latter and indorsed the payee the bank for 
value. The defense was that the consideration for the note had 
that after the maturity the note the payee had deposit with 
the plaintiff bank sum excess the amount the note; that 
the bank was notified the defendant defenses the note and 
the failure consideration, and was and directed 
the defendant take the necessary steps protect itself against loss. 

was held that the plaintiff, bona fide purchaser the note be- 
fore maturity, did not lose its rights against the maker the note 
because failed use the deposit the payee protect itself. 
judgment for the plaintiff was affirmed. 


Law. Action the Lincoln Alliance Bank against the Landers 
Company, and others. plaintiff’s demurrer the answer. 
Demurrer sustained. 

Judgment affirmed 297 Fed. ——. 

Baker, Botts, Parker Garwood, Houston, Tex., for plaintiff. 

Howard, Houston, Tex., for defendants. 


HUTCHESON, District suit the Lincoln 
Bank negotiable promissory note, executed Landers Com- 
pany, favor Rosenberg Bros. Co., clothiers, Rochester, 
Y., and indorsed the payee the Lincoln Alliance Bank for value 
received August 1922. 

The only defense asserted the answer the defendants that 
the consideration the note has failed reason the breach the 
part Rosenberg Bros. Co. their agreement advertise the brand 
clothes sold Landers Co. and assist them finding retail 
market, and that this defense was available against the Lincoln Alliance 
Bank, because that bank has since the maturity the note September 
1922, and since said note was transferred said Rosenberg 
Bros. Co., deposit moneys and property the said Rosenberg 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 502. 
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more than the amount said note sued herein, and the said plain- 
tiff, Alliance Bank, was the 16th day September, 
1922, notified the defendants their defenses the said note, and 
alleged failure consideration, and was requested and directed these 
defendants take the necessary steps protect itself against 

further alleged that the note was obtained causing Landers 
Company put that form pre-existing open indebtedness $13,000 
upon the performance the advertising contract, 
and without advising Landers Company that Rosenberg Bros. intended 
said advertising contract, though the said Rosenberg Company, 
the time securing the note, had that intention mind; that there- 
fore, not only has the consideration the note failed, but the note itself 
was procured fraud, the $13,000 open account not being due, under 
the understanding the parties, unless and until the contract was per- 
formed. 

this answer plaintiff has demurred, and the hearing upon that 
demurrer. The issue sharply presented, then, that, though bank 
may innocent purchaser for value, its purchase note from. 
one its and the his account with the amount, 
yet, since the doctrine innocent purchase for the protection per- 
sons who would otherwise lose, intended shield one who 
the faith its regularity has taken negotiable paper, and not sword 
enable creditor enforce the payment unjust debt when 
made appear that the bank had been notified the unjust character 
the paper before maturity, and the time maturity and dishonor 
had funds hand with which could have protected itself se- 
questrating the ‘‘indorser’s deposit, ought not permitted 
pursue the maker, but should required protect itself, and leave 
the maker and the fraudulent indorser litigate between themselves. 

Counsel for plaintiff concedes that the Supreme Court Texas 
the doctrine which defendant invokes, and support 
which cites the late opinion Second National Bank McGehee, 
241 287, opinion the Court Civil Appeals, with writ 
error denied the Supreme Court. Counsel for plaintiff asserts, how- 
ever, that this holding paralleled other jurisdiction; that, this 
being case law merchant, the federal courts are not bound such 
decision; and that constitutes character exception the body 
the law which does not commend itself for adoption. 

Counsel for defendant asserts that, not only this the rule Texas, 
but that the Cireuit Court Appeals for this Simmons 
Hodges, 250 Fed. 424, 162 494, has held the same thing 
the authority the Van Winkle Gin Co. Case, Tex. 147, 
862, which the basis the Case, and Dresser 
Co., 92, Ed. 815. this counsel for plaintiff rejoins 
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that defendant’s construction the Simmons Case not correct, but, 
so, aberrance from the general body the law, which 
ought followed only far compulsory and only the 
very track which has hewn out. 

conclusions the matter may briefly stated thus: 

(1) the opinion that, before the adoption the Negotiable 
Instruments Law, uniformity decision throughout the United States 
the matter commercial paper was not only desirable, but essential, 
freedom commerce, and that that adoption was brought about for 
that purpose. That amendment the Constitution the United States 
which, next the Fourteenth, has given rise more litigation over the 
validity state statutes than any other, that state shall pass law im- 
pairing the obligation contract, had its inspiration the troubles 
arising out commercial paper, and especially notes issue. And not 
only true that there should uniformity decision the United 
States, but the law negotiable paper, like admiralty, ought the 
freest from any local laws decisions states, and should approach 
universality. 

Negotiable paper originally smelt much the séa almost ships 
themselves, because was such paper that commercial ventures were 
founded, bottoms were set afloat, and many Shylock financed many 
Antonio, and took his paper return the days when most the com- 
merce was conducted men who went down the sea ships. There- 
fore have very predilection against following any rule 
adopted the courts Texas which maps out deflection from the 
general course the law merchant. 

(2) uniform maxim that money has smell, and that, 
whether tainted not, ought pass freely from hand hand, dimin- 
ished affected only the state the credit the country which emits 
it. only because the fact that the matter credit more 
important than private credit, and that public currency has well- 
regulated communities, national and international, taken the place 
private bills credit; that negotiable paper was considered have 
smell, open attack, when its negotiable state found itself 
the hands indorsee. The modern effort produce uniform 
rules such instruments is, opinion, movement away from 
those eddies, such the Van Winkle Case, which were allowed creep 
where the universality the negotiable principle was suffered 
affected local conditions, and the question the local debtor and the 
foreign creditor was allowed obtrude. 

(3) think clear that, while there may some departure from 
the general rule, the law stated the exhaustive footnote 
252, Grocer’s Baking Co. (D. C.) 266 Fed. 900, and other cases 
along that line, that bank purchaser for value when takes 
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note from one its and credits the customer’s deposit ac- 
count with the purchase price, when and soon as, under all the 
decisions, the deposit has been exhausted, and under many them 
when and soon the original deposit has been drawn on; that 
think clear, under the facts drawn from the pleadings, the light 
the demurrer, that the bank this was innocent purchaser 
for value, and, unless some later fact has deprived the bank 
its right sue, has the right, both under the Negotiable Instru- 
ments Law and under the law merchant, existed prior thereto, 
sue the makers and sureties, and recover against them the amount 
affected the state account between the payee and the defendants 
the claims they may exist between the maker and original payee. 

further the opinion that the purpose the negotiable instru- 
ment theory better subserved, and think the negotiable statute in- 
tends that should subserved, permitting notes and paper form 
negotiable circulate with the utmost freedom, without any imposition 
the part the holders due course take collateral steps assist 
the maker his controversies with the original payee, and that the law 
should that person once innocent purchaser always in- 
nocent purchaser, unaffected any obligation protect the maker 
any way. true that there has sprung apparently two lines 
decisions which announce contrary doctrine. 

The first that relied upon and made some extent the basis the 
opinion the Van Winkle Gin Company Case and the 
Case, and set out and thus stated Ruling Case Law, vol. 


where bank holds funds the maker when the note matures 
seems, according the weight authority, that bound 
sider the interest the indorsers the sureties, and allows the 
makers withdraw funds over protest, and the indorsers are the losers 
thereby, the bank cannot hold them liable the 


This doctrine, while stated the early cases, and announced the 
text-books, opinion fast losing its position, and many the 
state courts are abandoning and repudiating it. notable case this 
944, 115 Am. St. Rep. 68, Ann. Cas. 1000. Ruling Case Law 
Supplement Bills and Notes many authorities are cited, showing 
trend away from this doctrine, nor does ever appear have been 
the doctrine the Supreme Court the United States. Thomas 
Matthieson, 232 221, Sup. Ct. 527, Ed. 634, the court 
states the rule that bank, the payee holder note, does not 
discharge surety failing apply money the maker which hap- 
pens deposit after the time the note matures. 

have made this discussion, not because controlling this case, 
but order confirm the view, which shall now announce, that 
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the courts the United States case can found which holds that 
innocent purchaser loses his rights against the maker any other 
party the note, failing take collateral extraordinary steps 
—that is, those other than the face the paper contemplates—to col- 
lect his debt, and this statement apparently applies, not only the case 
now under discussion, but the principal and surety, maker and 
indorser, relied upon the McGehee Case authority analogy for 
the holding there made. 

But counsel for the defendant says the case Simmons Hodges, 
250 Fed. 424, 162 494, holds, and has not been over- 
turned later opinion the Fifth Cireuit, the Supreme Court 
the United States, constrained follow it, though upon 
own judgment would not so, and they state obligation cor- 
rectly the Simmons Case holds. Turning, then, the Simmons 
Case, the opinion that, construed both upon its own statements 
and the light the Grocers’ Baking Company Case (D. C.) 266 
Fed. 900, while did cite the Van Winkle Case, merely cited that 
case upon general considerations. did not intend adopt that 
rule, and furnishes sense any authority for its application here. 
That and the Dresser Case, 92, Ed. 815, merely affirm 
the uniform doctrine that person innocent purchaser, has 
not paid full before notice brought home him, only pro tanto, the 
amount has paid. 

original examination this case was misled its reference 
the Van Winkle Case, and verbally stated counsel what now see 
was incorrect view its effect. What decided stated 250 
Fed. page 426, 162 page 496: 


only question presented the record whether, under these 
the defendant error can said holder for 
value without notice the note sued upon, the amount his own 
note given payment the note sued and which paid after being 
notified the vice the note sued upon.’’ 


The court answers this question the negative, because the note had 
matured while was the original hands, and could not regarded 
innocent purchaser, because had paid nothing. This the 
holding the Dresser Case, and that what all these hold. They 
furnish support whatever for the proposition that person who has 
become innocent purchaser reason the full payment for note 
loses the rights thereby acquired, because does not, some 
other proceeding, protect some party the note. 

Being myself clearly the view that the rule the Texas case 
wrong, and finding federal authority whatever compel fol- 
low it, but, the contrary, finding the federal authorities all the other 
way, sustain the demurrer, and order will entered accordingly. 


| 
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DELIVERY DEPOSITARY BOND RATIFIED 
SURETY’S PARTIAL PAYMENT LOSS 


Fidelity Casualty Co. New York Walker, Supreme Court 
Colorado, 223 Pac. Rep. 749 


The Citizens’ State Bank Ordway furnished Walker, the county 
treasurer Crowley County, Colo., with two bonds indemnifying 
him against loss county funds kept that bank. The United 
States Fidelity Guaranty Company was surety the bonds. Sub- 
sequently Walker received through the mail bond signed the 
bank, principal, and the Fidelity Casualty Company New 
York surety. The bond was accompanied letter from the 
president the bank stating that the bond was take the place 
one the bonds executed the United States Fidelity Guaranty 
Company. 

The treasurer placed the bond the latter company his desk 
with the intention returning when should make deposit. 
did not return the bond the day received it, and the fol- 
lowing day the bank failed open account its insolvency. 

Thereafter the casualty company paid the treasurer part his 

loss. The latter brought this action recover the unpaid balance 

the loss. The casualty company’s defense was that there had been 

delivery the bond and that the treasurer had had knowledge 

fraud the part the United States Fidelity Guaranty Com- 

pany procuring the execution the bond. 

judgment for the plaintiff was affirmed the grounds that 
there was evidence show any knowledge suspicion the part 
the plaintiff that the bank was insolvent; that there had been 
delivery and acceptance the bond; that the defendant paying 
part the loss, with full knowledge the facts ratified the execu- 
tion, delivery and the bond. 


Action George Walker against the Fidelity Casualty Com- 

pany New York. Judgment for plaintiff, and defendant brings error, 

and applies fer supersedeas. Supersedeas denied, and judgment affirmed. 
Wright and Wright, Jr., both Denver, for plaintiff 

error. 

Mast Meikle, Ordway, for defendant error. 


WHITFORD, J.—This action brought the defendant 
error, county treasurer Crowley county, against the Fidelity 
Casualty Company, surety the depository bond the Citizens’ 
State Bank Ordway, indemnifying the treasurer against loss county 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 167. 
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funds kept that bank him. The trial was the court, and the 
plaintiff had judgment. The defendant sued out this writ error, and 
the case before application for supersedeas, with request 
from both parties that the case finally determined this application. 

appears that the Citizens’ State Bank furnished Walker, the 
county treasurer, with two depository bonds, one for $15,000, the other 
for $10,000, with the United States Fidelity Guaranty Company 
surety. Subsequenty, October 1921, the trausurer received through 
the mail depository bond for $10,000, signed the Citizens’ State 
Bank, principal, and the plaintiff error surety, with letter 
inclosure from the president the bank stating that— 


bond wish take the place bond which you have the 
same amount given the Fidelity Guaranty 


The treasurer examined the bond received from the bank, found 
that was properly executed, and then got the bond for like amount 
the United States Fidelity Guaranty Company and placed his 
desk, with the intention returning the bank when should next 
make deposit, but did not make deposit that day, and did not return 
the bond. The bank did not open the next day, and passed into the 
possession the state bank commissioner for insolvency. Sixty days 
thereafter the plaintiff error paid the treasurer two-sevenths his 
loss and took assignment from him the extent such payment, 
and thereafter received and retained dividends based thereon from the 
bank commissioner. The present suit was for the unpaid balance the 
bond. 

The defense was non-delivery the bond and fraud and misrepre- 
sentation the United States Fidelity Guaranty Company procur- 
ing the execution the bond with knowledge the part the treas- 
urer the fraudulent transaction. 

The court found against the plaintiff error, and the findings are 
abundantly sustained the evidence. There not scintilla evi- 
dence the record that the treasurer had any information, that 
entertained any suspicion, that the bank was not absolutely solvent. The 
record shows delivery and acceptance the bond. The plaintiff 
error was notified the day the bank failed, and was then fully in- 
formed the three bonds, and the circumstances the delivery 
and acceptance its bond, and days thereafter, with the knowledge 
these facts, paid the treasurer $6,513.88. The partial payment 
under such was ratification the execution, delivery 
and acceptance the bond. 

The court expressly found from the evidence: 


the defendant ratified and confirmed the delivery said bond 
after knowledge all the facts accepting and retaining the premium 
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said bond, and making partial payment the same, and that 
therefore the defendant cannot now heard complain that there was 
proper delivery said 


find error the record. 
Supersedeas denied, and the judgment affirmed. 


AGREEMENT SURRENDER NOTE UPON DE- 
LIVERY SECOND NOTE 


Bloom Pioneer State Bank, Supreme Court Colorado, 223 Pac. 
Rep. 750 


The plaintiff bank brought this action day note for 
$3,000, dated March 24, 1921. The defense the action was that the 
defendant received consideration for signing the note; and that 
the bank agreed surrender the note upon the delivery 
second note for $3,000, dated May 23d, and due one year. 

was held that the defense lack consideration was not 

good defense for the reason that the defendant was one several co- 

makers and the consideration might have been received his 

makers. was also held that the other defense was not sustained 

the evidence, which showed that the second note was delivered 

the bank upon its promise surrender the first note when the in- 
terest thereon should paid, and that the interest was never paid. 

judgment for the plaintiff was affirmed. 


Action the Pioneer State Bank against Jacob Bloom and others. 
Judgment for plaintiff, and the named defendant brings error. Af- 
firmed. 

John Glover, Denver, for plaintiff error. 

Anderson, Denver, for defendant error. 


DENISON, J.—The district court directed verdict and gave judg- 
ment thereon against Bloom and others suit promissory note. 
alleges error. think the judgment must affirmed. 
The complaint, which was filed January 24, 1921, states that de- 
fendants, including Bloom, gave plaintiff bank day note for $3,000, 
dated March 24, 1921, and, after its maturity, they left with the bank 
another note, dated May 23d, for $3,000, due one year, the bank 
agreeing surrender the old note and accept the new one, soon the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 280-293. 
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interest the old one, $50, was paid, neither principal nor 
interest either note had been paid. This amounts suit the 
old note. Part the brief plaintiff error proceeds the theory 
that the second the two notes the one upon which this suit brought. 
not regard it. The first note seems the subject 
the action, and think that the complaint might better have omitted 
mention the second, which was matter defense, appears not 
only from the pleadings but the evidence. 

The defendant, Bloom, demurred for misjoinder causes and un- 
The demurrer was overruled. This assigned error, but 
answered and waived this point. Code 1921, 79. Sweet Barn- 
ard, Colo. 526, 182 22; Fowler Fowler (Colo. Sup.) 220 
988. 

The answer admitted non-payment, and, after denials which are now 
immaterial, alleged for second defense that defendant, Bloom, re- 
nothing value for signing the first note. This did not con- 
stitute defense, because the consideration may have been received 
his co-makers. 

For third defense answered 


for valuable consideration hand paid, prior the be- 
ginning this action, the plaintiff agreed cancel and deliver 
this defendant the note dated March 24, 1921, which now retains 


Taking, must, since the verdict was directed, the testimony for 
defendant its most favorable aspect for him, not think verdict 
for him stand. 

The only question under the third defense was whether defendant 
was entitled, virtue the contract there stated, have the first note 
surrendered. testified that the bank agreed surrender and 
the delivery the second, but that when delivered 
the second was delivered upon the promise the bank surrender the 
first note when the interest thereon, $50, was paid. The previous promise 
the bank, was, course, merged this later one. The $50 has never 
been paid consequently the defendant, having pleaded unconditional 
promise surrender and proved promise surrender upon condi- 
tion which still unfulfilled, has failed prove his plea. Hallet, J., 
Longan Carpenter, Colo. 218. 

There some evidence the part the defendant which 
lends support this plea, viz., that the second note was reported 
assets the bank examiner and was marked renewal the 
that notice its approaching maturity was sent defendant and 
that the testimony Peterson, president the bank, under 
amination was that told Bloom would hold the old note ‘‘merely 
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for the $50, and surrender cancellation when the $50 was paid.’’ 
This evidence might tend support plea payment partial pay- 
ment the first note, there were such plea, but does not tend 
show that the defendant was entitled the surrender the note with- 
out the payment the $50, which the defense stated. 

Judgment affirmed. 


ACCEPTANCE CHECK BANK MAKING 
COLLECTION 


Luckehe First National Bank Marysville, Supreme Court Cali- 
fornia, 223 Pac. Rep. 547 


The plaintiff, who held certificate deposit for $1,050 payable 
demand, issued the First National Bank Gridley, indorsed 
and delivered the defendant, the First National Bank Marys- 
ville. received exchange interest bearing certificate de- 
posit the defendant bank, for similar amount, payable six months 
after date. The defendant bank sent the certificate the Gridley 

bank correspondent Gridley, for collection. The correspondent 

bank surrendered the certificate deposit, and instead demanding 

and receiving cash, accepted from the Gridley bank check San 
Francisco bank, which indorsed and mailed the defendant. 

The defendant, without notifying the plaintiff that had the 
check the Gridley bank, indorsed and mailed its San Fran- 
cisco correspondent. The check was dishonored when presented and 
was then returned the defendant. Upon receiving the check the 
defendant notified the plaintiff its dishonor. the same day 
the Gridley bank closed its doors and went into the hands re- 
ceiver. 

Upon maturity the certificate deposit issued the defendant 
bank the plaintiff presented for payment. payment was refused 
brought this action recover the amount the certificate. 
appeal from judgment for the defendant was held that the latter 
was liable for the amount sued for the ground negligence 

collecting the certificate the Gridley bank, unless, making the 

followed the course usually taken banks under 

similar The defendant failed establish that any 

general custom existed which followed making the collection. 

The judgment, therefore, was reversed. 


Action Luckehe against the First National Bank 
ville. Judgment for defendant, and plaintiff appeals. Reversed. 


similar decisions see Banking Law Journal Digest 
Edition, 1924) 255. 
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Clinton Johnson, Gridley, for appellant. 
Carlin, Marysville, for respondent. 


WASTE, J.—Plaintiff brought this action recover from the de- 
fendant the sum $1,050, with interest, the amount evidenced cer- 
tain certificate deposit made and delivered the defendant the 
plaintiff. Judgment was entered for the defendant, and plaintiff has 
appealed 

the 11th day December, 1920, appellant held interest-bearing 
certificate deposit for $1,050 issued him the First National Bank 
Gridley. The certificate due that date, and appellant, de- 
siring transfer his account, indorsed the certificate over the Gridley 
bank and received for the one surrendered ordinary certificate de- 
posit for the same amount, payable demand. the afternoon the 
same day, which was Saturday, appellant took the new certificate 
the First National Bank Marysville, indorsed the bank, and re- 
ceived exchange interest-bearing certificate deposit the Marys- 
ville bank, similar amount, payable six months after date. Re- 
spondent mailed the certificate the Gridley bank the Rideout Bank, 
its Gridley, for collection. was received that 
bank Monday, the 13th December, and, the same afternoon, was 
presented the issuing bank for payment. Instead demanding and 
receiving cash, the Rideout Bank surrendered the certificate deposit, 
and accepted from the First National Bank Gridley exchange draft 
the Anglo London-Paris National Bank San which 
indorsed and mailed the Marysville bank. Respondent did not notify 
appellant that had the check the Gridley bank but, turn, indorsed 
and mailed its San Francisco correspondent, the Mercantile Trust 
Company. The draft was presented the latter bank, through the 
clearing house, the Anglo London-Paris National Bank, where was 
dishonored. was then returned respondent, without having been 
paid, and was received December 17. the same day re- 
spondent notified appellant the dishonor the draft, and the same 
day the First National Bank Gridley closed its doors and went into 
the hands receiver the end the day’s business. After six 
months had elapsed, appellant presented the certificate deposit issued 
him the Marysville bank the respondent for payment. Payment 
being refused, this action was commenced. 

The complaint sounds contract. states cause action based 
the certificate deposit the respondent appellant, and 
the refusal respondent pay the amount demand. The allega- 
tions the complaint and the denials the answer presented issue 
the theory that the relation subsisting between appellant and 
respondent was that creditor and debtor. Plumas County Bank 
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Bank Rideout, 165 Cal. 126, 131 Pac. 360, (N. 
S.) 552. But, the trial, the was shifted one for negligence 
based the respondent’s liability the appellant for its failure 
collect the amount due the original certificate deposit issued ap- 
pellant the First National Bank Gridley. was conceded both 
parties the court below that the certificate deposit issued the 
Gridley bank, payable appellant, and him transferred the re- 
spondent exchange for the certificate deposit set out the com- 
plaint, was received the respondent for collection, and not otherwise. 
The relation between appellant and the respondent resulting from the 
for the collection the amount due the certificate was there- 
fore admitted only that principal and agent. 
O’Conor, 106 Cal. 385, 390, 786; Davis First Nat. Bank 
Fresno, 118 Cal. 600, 601, 666. 

elementary doctrine that ‘an agent authorized merely 
lect demand, receive payment debt, cannot bind his prin- 
cipal any arrangement short actual collection and receipt the 
money. Ward Evans, Ld. Raym. 928; Ward Smith, Wall. 
451; Pitkin Harris, Mich. 133; Hurley Watson, Id. 
The law requires payment money, and, already shown, nothing 
else answers the purpose, except agreement with the his 
agent duly authorized accept something State Bank Mid- 
land Byrne, Mich. 178, 179, 355, 356 (21 753, 
754, Am. St. Rep. 332). has been repeatedly held that agent 
for collection does accept anything other than cash payment will 
liable his principal for any loss the latter may suffer, and this rule 
applicable banks acting collecting agents; and such bank sur- 
renders the instrument return for check other paper the party 
upon whom was drawn, does its own risk, and liable, ir- 
respective negligence the collection the substituted paper, 
that paper not paid. L., 245, pp. 616, 618, and cases cited 
notes and 19. 

Having authority receive, payment commercial paper in- 
trusted collect, anything but money, bank accepting negotiable 
paper lieu currency, for draft was employed does 
upon its own responsibility. Bradley Lbr. Co. Bradley Co. Bank, 
124 175, 206 Fed. 41; Bank Antigo Union Trust Co., 149 
(3rd Ed.) 252; Albert State Bank, Mise. Rep. 56, 138 Supp. 
237. the collecting bank surrenders the check the bank upon which 
drawn, and accepts check other obligation lieu 
thereof, its liability its depositor fixed, much had re- 
ceived the cash (Fifth Nat. Bank Ashworth, 123 Pa. 212, Atl. 596, 
493), and must held have immediately become indebted 
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its depositor the amount which the paper represents. Midway Five 
Oil Co. Citizens’ Nat. Bank, Cal. App. 366, 368, 143 Pac. 800. 
course, where there special contract between the bank and the holder, 
where special instructions are given the holder, such contract in- 
structions furnish the measure the bank’s duty. instructions were 
given this case. Therefore, were not for another element which 
enters into the consideration the case, would compelled say 
once that the plaintiff would entitled recover. But seems 
now well established this, other jurisdictions, that if, making 
the collection, the bank followed the course usually taken banks under 
similar cannot held negligent. The authorities 
which lay down this rule will presently discussed. 

reaching determination the present controversy between ap- 
pellant and the First National Bank Marysville, the connection the 
Rideout Bank Gridley with the transaction may eliminated. Under 
the rules law laid down the authorities, the latter was 
negligent the first instance surrendering the certificate deposit 
the First National Bank Gridley and accepting the check draft 
that bank its San Francisco correspondent. The Rideout Bank 
should have insisted on, and received, nothing but money return for 
the surrender the certificate. Had done so, may assume loss 
would have resulted this particular case, for the evidence uncon- 
tradicted that the 13th day December, 1920, and for several days 
thereafter, the First National Bank Gridley was paying its obligations 
cash when demanded, and that, the Rideout Bank that day had 
demanded cash return for the certificate deposit, cash would have 
been paid. not disputed here—in fact, may safely assume from 
the record—that respondent good faith employed suitable sub- 
agent Gridley for the purpose making the collection. is, there- 
fore, not liable for the default neglect the Rideout Bank. Nicoletti 
Bank Los Banos (Cal Sup.) 214 51. But the negligence the 
Rideout Bank does not relieve the respondent from responsibility for 
the consequent loss, was negligent accepting from its correspond- 
ent the check the First National Bank Gridley place the money 
which had engaged collect. What did thereafter, did for itself 
and not for appellant. Nat. Bank Commerce Am. Exch. Bank, 151 
Mo. 320, 330, 265, Am. St. Rep. 527. was not required 
aecept the check lieu cash. could have promptly returned 
that paper its correspondent and demanded further presentation and 
collection Marysville and Gridley are but miles apart. The 
evidence shows that the First National Bank Gridley continued pay 
cash until the close business December 17. 

the other hand, respondent could have absolved itself from lia- 
bility reason having surrendered appellant’s certificate for check 
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lieu the cash, informing appellant what had been done and se- 
his sanction the unauthorized transaction. Ward Smith, 
(74 447, 452, Ed. 207. Respondent’s position that 
the certificate deposit taken from appellant was presented 
for payment without delay, and that the collection was handled 
the ordinary course business. cites the sections the Uniform 
Negotiable Instruments Act, which relate the time within which 
check must presented for payment, and which provide that checks 
must presented within reasonable time, and that determin- 
ing what reasonable time unreasonable time regard 
had the nature the instrument, usage trade business 
(if any) with respect such instruments, and the facts the par- 
ticular Civ Code, 3265b and 3266b. Respondent’s contention 
that the certificate deposit was promptly presented for payment 
not disputed. Its position perhaps better understood when says 
its brief: 


the majority the banks the interior the state carry 
only limited amount coin paper money. They have their corre- 
spondent San Francisco and the matter goes through the clearing 


other words, respondent seeking recourse customer usage 
the banking business relieve from liability the present case. 

general proposition law, is, course, true that every com- 
mercial contract entered into with the understanding that usage re- 
gard the particular matter the contract becomes part the 
transaction itself. Nat. Bank Burkhardt, 100 686, 691, 
Ed. 766; Moore 196 166, Sup. Ct. 202, Ed. 428. 
The rule has many times been applied banking transactions and banks, 
and this court has held that bank making collection followed 
the course usually taken banks under similar and 
such usage was reasonable and did not contravene any principle law, 
the fact that the bank followed such usage custom would tend show 
that exercised reasonable care seeking collect the draft. Davis 
First Nat. Bank Fresno, 118 Cal. 600, 602, 666. See, also, 
Nat. Bank Am. Nat. Bank, Cal. App. 408, 558. an- 
other case which the contract was for the collection draft, the 
court held that the manner disposing the assets was clearly one rest- 
ing general usage. said: 


such custom admissible and the general usage, when 
not contravention law, governing Gonyer Williams, 
168 Cal. 452, 456, 143 Pac. 736, 737. 


The rule prevailing California has been stated that— 
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principal who selects bank his collecting agent, thus availing 
himself the facilities which holds out, the absence special 
direction, bound any reasonable usage prevailing and established 
among the banks the place where the collection made, without re- 
gard his knowledge its existence. Knowledge the part the 
implied conclusively. The fact that one deals with bank 
without taking the trouble inquire its system will raise the im- 
plication that already knows and satisfied with that system. So, 
where person hands over note bank for collection without any 
remark the course pursued, the bank not bound thrust 
upon him statement its intended course. The bank not only has the 
right assume, but positively bound assume, that the customer’s 
desire that the ordinary and established course pursued.’’ Cal. 
Jur. 263, 145. 


The same rule prevails many other jurisdictions. Cor. Jur. 
612, 

order binding force contracts, the custom usage must 
general place and not confined any particular bank banks. 
Nat. Bank Am. Nat. Bank, supra. The respondent did not plead, 
way defense appellant’s action, that had followed any general 
usage custom making the that any such usage 
custom existed the community where had its place business, 
where the collection was made. There not particle evidence 
the record that respondent followed any custom that one exists. 
The court below made finding the subject. This court does not 
know, therefore, and cannot assume, that there any such custom 
usage that relied the respondent. was incumbent the 
respondent clearly establish that one existed, and that was general 
(Smith Nat. Bank Mills [C. C.] 191 Fed. 226, 231), and that 
followed the usage attempting make the collection. 

order bind the parties the transaction the usage must not only 
general and well known the community fasten implied 
knowledge the parties actual knowledge denied (Smith Bank 
Mills, supra), but must reasonable (Davis First Nat. 
Bank Fresno, supra; Farley Nat. Bank Pollock, 145 Ala. 321, 327, 
South. 612, 194, 117 Am. St. Rep. 44, Ann. Cas. 
370. For instance, and somewhat point, has been held that any 
usage custom which would tend relieve bank from liability 
case surrenders the maker draft given for collection, and 
cepts return the check the maker, would unreasonable, and 
could not invoked justification for such course. Bank Bank, 
151 Mo. 320, 332, 265, Am. St. Rep. 527; Whitney Esson, 
Mass. 308, Am. Dec. 762. But the effect these decisions has not 
been argued this appeal. Without full proof and finding the 
exact nature and extent the usage relied respondent defeat 
appellant’s claim, this court cannot say the usage not reasonable. 


; 
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For the foregoing reasons, the judgment reversed, and the cause 
remanded the lower court for such further proceedings, keeping 
with what said this opinion, the parties may determine. 


FAILURE OBTAIN INDORSEMENT RE- 
NEWAL NOTE 


First National Bank Ypsilanti Apex Motor Corporation, Supreme 
Court Michigan, 198 Rep. 925 


note made corporation payable bank was indorsed 
four directors. The note was renewed several times, the last re- 
newal being signed only two the directors. action 
the last renewal note was held that the directors who indorsed 
could not defend the ground that the others had not indorsed, 
the absence evidence agreement that renewal notes were 
indorsed that the bank had notice such agreement. 


Action the First National Bank Ypsilanti against the Apex 
Motor Corporation and others. Judgment for plaintiff, and defendants 
bring error. Affirmed. 

John Kirk, Ypsilanti, and Arthur Brown, Ann Arbor, for 
appellants. 

Cavanaugh Burke, Ann Arbor (Henry Bogle, Detroit, 
counsel), for appellee. 


CLARK, J.—Plaintiff bank agreed and did loan $10,000 
defendant corporation its note, indorsed four its officers, 
Guy, Matthews and Heinz. the making the first renewal note, 
Heinz was dropped indorser the request the maker and re- 
maining indorsers and consent the bank, and the note was indorsed 
Todd, Guy and Matthews. Subsequent renewal notes were indorsed 
Todd and Guy, not Matthews. The maker, acting for itself and 
the indorsers, obtained the signatures indorsers and delivered the 
notes the bank. The Bank sued the last note, having returned 
former notes the maker. The indorsers, Todd and Guy, defended 
the principle that they indorsed only that Mat- 
thews would also indorse, and the plaintiff knew this condition 
when accepted the note, then the plaintiff cannot hold these defendants 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1108. 
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liable their indorsements after releasing Matthews without their 
knowledge consent.’’ 

verdict was directed for plaintiff and judgment entered thereon. 
Defendant indorsers bring error. 

There evidence that, after the first renewal, there was any agree- 
ment understanding with the bank that any further renewal notes 
were indorsed Todd, Guy and Matthews. Nor there any evi- 
dence that the bank had notice any agreement understanding 
and between the indorsers that subsequent renewal notes were in- 
dorsed the three persons named. The maker acted for the in- 
dorsers procure the signatures. It, its agents, obtained signatures 
Todd and Guy, delivered the note indorsed the bank. The failure 
the maker obtain Matthews’ signature was act defendants 
themselves, for which, against the bank, they must bear the conse- 
quences. The bank accepted without notice this defense. case 
parallel facts and applicable law Holland State Bank Ahda- 
wagam Fur Co. (Mich.) 198 202. The opinion that case ac- 
cessible. need not quote from it. 

Judgment offirmed. 


RELEASE JOINT MAKER NOTE 


Monett State Bank Rathers, Springfield, Mo., Court Appeals, 
259 Rep. 489 


Under section 2163 the Missouri Revised Statutes, 1919, the 
holder note signed two persons jointly can lawfully release 
one the signers agreement take from him less than the 
amount the note. 


Action the Monett State Bank against Rathers. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded, and 
certified the Supreme Court. 

Steele, Monett, for appellant. 

Sater, Monett, for respondent. 


BRADLEY, J.—This suit promissory note. The cause was 
tried before the court without the aid jury. Plaintiff recovered, 
and defendant appealed. 

Some time prior the execution the note sued defendant and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 577. 
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Ring executed and delivered one Hagler note for $500. Ring 
signed accommodation maker for defendant. Hagler sold the note 
plaintiff, and thereafter defendant and Ring renewed the Hagler note 
signing new note for $500, payable directly plaintiff bank, and 
the latter note which sued on. 

Some kind controversy relating domestic affairs existed be- 
tween defendant and Hagler, and the original note was given settle- 
ment this matter. Defendant says that signed the original note 
the behest Ring, and under the impression that would not have 
pay it. When the note sued came due defendant would not pay, 
and neither would Ring. Finally, January 27, 1921, defendant gave 
the bank his note for $250, payable $50 per month, under agree- 
ment, says, with the bank, that, would pay $250, would re- 
leased from the balance the $500 note; and the defense here based 
this promise release. Plaintiff took the $250 note, but did not enter 
the books, but attached the $500 note, and, defendant paid 
the $250 note, plaintiff credited both the notes, and when defendant had 
paid the $250 note the $500 note showed $250. After de- 
fendant had paid off the $250 note plaintiff brought this suit against him 
the balance due the $500 note signed defendant and Ring. 

the close the whole case the court gave declaration the effect 
that defendant’s defense was avail, and refused declarations pre- 
senting his defense. Defendant relies section 2163, 1919, and 
Baker Hunt, Mo. 405. Plaintiff relies the principle law that, 
amount less than the debt not binding, and that such agreements are 
without consideration, and release only pro tanto. This principle law 
discussed somewhat length Stephens Curtner, 205 Mo. App. 
255, 222 497, and Hanson Crawford, 130 Mo. App. 232, 109 


98. Section 2163, 1919, reads follows: 


shall lawful for every creditor two more debtors, joint 
several, compound with any and every one more his debtors for 
such sum may see fit, and release him them from all further 
liability him for such indebtedness, without impairing his right de- 
mand and collect the balance such indebtedness from the other debtor 
debtors thereof, and not released: Provided, that such release 
shall impair the right any debtor such indebtedness, not re- 
leased, have contribution from his law now secured 
him.’’ 


Baker Hunt, supra, this statute was invoked. That suit was 


two promissory notes. The defense was release each note. Both 
releases were alike, and one set out the opinion follows: 


Mo., December 1877. 
consideration the one dollar hand paid William 
Hunt, the receipt which hereby acknowledged, the undersigned, 
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hereby agree release William Hunt from any further liability in- 
him account said William Hunt having signed 
promissory note conjointly with Jonathan Hunt, David Jones and 
Daniel Hunt for the sum seven hundred dollars. Said note was dated 
October 30, 1867, payable one day after date order. Said note 
has four credits placed its back since 

Bousefield.’’ 


Baker Hunt the court held that the release was valid, and oper- 
ated release William Hunt from further liability the note. 
are unable distinguish the case bar from the case Baker Hunt. 
the latter there were four debtors. All had signed the note jointly. 
the case bar there were two debtors who signed jointly. The statute 
construe it, and was construed Baker Hunt, makes law- 
ful for creditor ‘‘two more debtors’’ release defendant con- 
tends was done the instant case. therefore our conclusion that 
the trial court erred holding that the defense pleaded was avail. 
found that the release was made claimed defendant, then 
plaintiff cannot recover. 

The conclusion have reached is, think, entirely accord with 
the holding Baker Hunt, supra, but conflict with the holding 
the Kansas City Court Appeals Buhr Thompson Max- 
well, 134 Mo. App. 21, 114 557. 

The judgment below should reversed, and the cause remanded, 
and ordered but, since our ruling conflict with the ruling 
Buhr Thompson Maxwell, supra, the cause ordered certified 
the Supreme Court for final disposition. 


BANK’S LIABILITY FOR LOSS DEPOSITOR’S 
SECURITIES 


West First State Bank Mentor, Supreme Court Minnesota, 
197 Rep. 850 


The plaintiff left war savings stamps with the defendant bank for 
safe keeping. The bank was burglarized and claimed that the 
stamps had been taken the burglars. Upon conflicting evidence 
whether the stamps had been actually taken the burglars 
had been lost through negligence the part the bank after the 
burglary, was held that the bank had not succeeded establishing 
the defense loss burglary. The bank was held liable for the 
stamps. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 339. 
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Action William West against the First State Bank Mentor. 
Verdict for plaintiff, and from denial motion for judgment not- 
withstanding the verdict, new trial, defendant appeals. Affirmed. 
Grady Fosmark, Crookston, for appellant. 

Rowe, Crookston, for respondent. 


STONE, recover the value certain war savings stamp 

certificates left plaintiff with defendant for safe keeping under cir- 
cumstances considered below have constituted the latter gratuitous 
bailee. There was verdict for plaintiff. Defendant appeals from the 
denial its blended motion for judgment notwithstanding the verdict 
new trial. 

The sole question the sufficiency the evidence sustain 
the verdict. 

About 1.30 September 20, 1922, defendant’s banking house 
was burglarized. was pretty thoroughgoing job—so well executed 
that, when was over, the vault and money safe were completely 
wrecked, all the cash gone, and the trail the raiders well covered 
that they have never been apprehended. 

The savings stamp certificates with certificate deposit, also the 
property plaintiff, were envelope which was kept the money 
compartment the safe. The litter from the explosions which wrecked 
the vault and safe was cleared the morning after the burglary. All 
the papers that had been scattered around the floor and elsewhere were 
placed temporarily shallow wooden box. The papers were sorted 
later and put back their proper places, defendant’s officers and 
employees found time for the work during several days following the 
burglary. 

loss, according the testimony for defendant, was not dis- 
covered until the sixth day after the burglary, when they found the 
envelope, soiled and but without its contents, the box with 
other papers that had been scattered around the explosions. 

The morning after the burglary, defendant’s told plaintiff 
that his papers were intact. The explanation for that unfounded as- 
surance was that the cashier had forgotten that they had been placed 
the money box and that assumed them another receptacle 
the vault, the contents which had not been disturbed. had for- 
gotten that was his suggestion that plaintiff’s papers had been put 
the money chest week before the robbery. 

Notwithstanding the fact that the two resident officers defendant 
knew, ought have known, when they discovered the scorched 
and empty envelope, that had been the money box, they unfor- 
tunately overlooked that fact when they finally notified plaintiff his 
loss. was then told the cashier, the presence the assistant 
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cashier, that his envelope had been vertical document file, the front 
which was badly dented, apparently fragment from the wrecked 
safe. The file was shown plaintiff. was told that the stamps had 
been and that probably the envelope containing them had been 
blown out the explosion, the inference being that the burglars that 
way had been given the opportunity making off with the contents. 

The evidence that, that conversation several days after the raid, 
the bankers told plaintiff that the envelope had been found the floor 
the vault front the safe the day before; whereas, the admitted 
fact that was picked with the other papers the morning after 
the burglary, although the loss its contents was not discovered for 
few days. 

Finally, the trial, was explained the bankers that the en- 
velope was not the vertical file all; that had been the money 
box all the time and that the loss its contents had been discovered 
already explained. 

Plaintiff made prima facie case proving the bailment and de- 
fendant’s failure return. Davis Tribune Job Printing Co., Minn. 
95, 808. The for defendant consisted the proof the 
burglary and the evidence the cashier, his assistant and other persons 
who participated cleaning the premises afterwards. 

rebuttal, plaintiff adduced proof the conversations with de- 
fendant’s officers. First told the initial assurance that his papers 
had not been taken. Then testified the later explanation that 
they must have blown out the vertical file, and that the envelope had 
been found the vault floor the day before that conversation. The 
ultimate proof was stated—the plaintiff’s property had not been 
the vertical file but the money chest. When the envelope was found, 
the bankers ought have remembered that had been there all the 
time. The assistant cashier admitted having seen there when 
locked the money box the evening before the burglary. Yet, after that 
the admittedly untrue vertical file explanation. They attribute 
inadvertence the divergence their several stories. 

The cold record seems exonerate defendant’s officers from wrong- 
doing, negligent otherwise. But the jury was not satisfied with their 
explanations. And because the evidence contains the inconsistencies and 
contradictions briefly referred to, cannot substitute our impression 
for the conclusion the jury, which met with disapproval from the 
court below. The evidence self-contradictory, and consequence 
inclusive, leave clear room for honest difference opinion. 

case where, the triers the facts, the manner the ex- 
planation the conflicting statements may have been almost im- 
portant the substance. Its inconsistencies and contradictions are such 
that with without hesitation evasion witnesses, defendant’s 
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proof might well considered jury failing that degree 
persuasiveness required overcome plaintiff’s prima facie case. De- 
fendant’s evidence, although without express contradiction, and because 
only its inherent weakness, was open rejection, under the rule 
such cases Hawkins Sauby, Minn. 69, 1015; Grover 
Bach, Minn. 299, 909, and Olsson Midland Ins. Co., 138 
Minn. 425, 165 474. 

The verdict must stand unless can hold, matter law, that 
there escape from the conclusion that the stamps were taken the 
burglars. the evidence for defendant led irresistibly that result, 
verdict should have been directed for it. But, because its contradic- 
tions and the evidence does not compel determination 
for defendant. The evidence such that reasonable minds, especially 
those trial judge and jurors, who saw the witnesses and heard them 
testify, might well reach different conclusions. Hence the verdict should 
stand. 

Order affirmed. 


PAY CHECK DELIVERED IMPOSTER 


Missouri Pac. Co. Cohn Co., Supreme Court Arkansas, 
261 Rep. 895 


Graham was the employ the defendant railroad com- 
pany. The company delivered pay check, payable the order 
Graham, person who fraudulently represented himself 
Graham. This person indorsed the check the plaintiff, Cohn Com- 
pany. The railroad company stopped payment the check and 
Cohn Company brought suit. was held that the railroad company 
was liable the check. 

Where check delivered the drawer person fraudulently 
representing himself someone else, the rule that the impostor’s 
indorsement transfers good title the check. 


Action the Cohn Company against the Missouri 
Railroad Company. Judgment for plaintiff the court, and de- 
fendant appeals. Affirmed. 

Cohn Company sued the Missouri Pacific Railroad Company 
the municipal court the city Little Rock, Ark., recover $51.60 
upon check issued said railroad Graham and in- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 454. 
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dorsed him that name the Cohn Company for valuable 
consideration. The plaintiff judgment the municipal court 
default, and the railroad company appealed the cireuit court. The 
was tried the circuit court upon agreed statement facts. 

appears from the record that the Missouri Railroad Com- 
pany during the month May, 1922, had employee its dining 
service the name Graham, and May 31, 1922, issued its 
check the order Graham for $51.60 for services rendered dui- 
ing the month May, 1922. The check was given person who said 
his name was Graham, and who was believed the railroad 
pany the Graham whom owed the amount named the 
check wages; but who was not fact Graham. The 
postor whom the check was delivered took Cohn Company, 
dry goods store the city Little Rock, and indorsed said com- 
pany payment for goods purchased from and received the difference 
cash. The impostor indorsed it, ‘‘G. Graham,’’ and the 
Cohn Company took the check good faith believing him the 
payee named therein. The railroad company refused pay the check; 
hence this lawsuit. 

The was tried before the cireuit court without jury, and from 
judgment favor the plaintiff for the amount sued for, the de- 
fendant has duly appeal this court. 

Kinsworthy and Wiley, both Little Rock, for appellant. 

Jno. Clifford, Little Rock, for appellee. 


HART, (after stating the facts judgment the 
court was right. This case ruled the principles law de- 
cided Cureton Farmers’ State Bank, 147 Ark. 312, 227 423. 
that case Cureton drew checks payable Carmon and delivered 
forged the name Carmon the checks and gave them some 
merchants goods purchased from them. The checks were 
presented the merchants the bank upon which they were drawn 
and were paid out funds deposit the eredit Cureton. 
Cureton sued the bank recover the aggregate amount the checks, and 
the court rendered judgment favor the bank. was there 
insisted that the bank ought held liable for negligent payment 
forged indorsement. The court held that this rule should not apply 
when check issued one whom the drawer intends designate 
the payee and there was negligence the part the party cashing 
the check. The court adopted the rule that where drawer check, 
draft, bill exchange has been induced through fraud deliver 
impostor, believing him the person named the check, draft, 
bill exchange, and the impostor negotiates the instrument, and re- 
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payment thereon from innocent third party, between bona 
fide holder and drawer, the latter must stand the loss. This ap- 
plication the rule that when both parties transaction are in- 
nocent, and the loss must fall upon one, should upon the one who 
law most facilitated the fraud. the application this rule, the rail- 
road company having issued and placed the hands impostor 
negotiable instrument which good faith cashed dry goods com- 
pany payment goods purchased from such impostor, ought 
not permitted repudiate and compel the dry goods company 
stand the loss which was made possible the railroad company’s fail- 
ing recognize its own employee and delivering his wages another 
person representing himself such employee. 

claimed, however, counsel for the railroad company that 
not liable under the provisions section 7789 Crawford Moses’ 
Digest, which follows: 


signature forged made without the authority the 
person whose signature purports be, wholly inoperative, and 
right retain the instrument, give discharge therefor, 
payment thereof against any party thereto, can acquired 
through under such signature, unless the party, against whom 


sought enforce such right, precluded from setting the forgery 
want authority.’’ 


cannot agree with counsel this contention. The statute not 
absolute its terms, but recognizes the rule laid down above the con- 
cluding part the section. The right relieved where the signature 
forged does not obtain under the statute where the drawer pre- 
cluded from setting the forgery want authority. 

the present case the undisputed facts show that the railroad com- 
pany estopped its own lack caution from denying liability 
the check which issued and put delivering 
person intended the payee the check, although turned out 
impostor. 

cannot claimed that the plaintiff was negligent failing 
make inquiries about the personality the party presenting the check. 
was the same man whom the railroad company delivered the 
and agent the plaintiff had gone with the impostor the agent 
the railroad company, who delivered the check him, such agent 
would doubtless have identified the impostor the payee the check. 
other words, the plaintiff was only required see that the person pre- 
senting the check was the one whom the railroad company had de- 
livered the payee. course, the plaintiff had been possession 
facts sufficient put inquiry that the person presenting the 
check was impostor, would have been its duty have made further 
inquiry about the matter. 
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There was nothing the present case, however, tending the re- 
motest degree warn the plaintiff that the person presenting the check 
was impostor. the contrary, the undisputed facts show that the 
4 


plaintiff believed him the payee the check. There some 
division the authorities the courts last resort the different 
states this question, and counsel for the plaintiff have cited many 
them support the holding the court. 

Inasmuch this court has already settled the question under the 
principles law decided the case above cited, need not review 
cite these 

follows that the judgment the must affirmed. 


BANK DISCOUNTING NOTE PROCURED 
FRAUD NOMINAL PRESIDENT EN- 
TITLED RECOVER THEREON 


People’s United Bank Wells, Supreme Court North Carolina, 122 
Rep. 


The defendant Wells was induced fraud and misrepresentation 
the part the president Wilmington bank purchase stock 
the bank time when was insolvent. Wells gave his note 
payment for the stock, and the defendant Howard indorsed it. The 
president the bank, who was also the nominal president the 
Bank Southport, sent the note the latter bank with letter 
stating that the note was perfectly good and that Wells and Howard 
were worth $100,000. 

The Southport bank loaned the note its face value $5,000 
less discount per cent. The acceptance the note was passed 
upon the vice-president and cashier the bank, who were 
charge the bank’s affairs, and who had knowledge the in- 


the Wilmington bank, the fact that the note was 
given payment for stock the latter bank. 
When sued upon the note the receiver the Southport bank, 
the defendants contended that the knowledge which the president 


the banks had concerning the fraud whereby the execution the 
note was procured was imputable the Southport bank. was 


held that under the circumstances knowledge the fraud the 
president procuring the note was not imputable the Southport 
bank. judgment for the plaintiff was affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 918. 
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Action the People’s United Bank, receiver the Bank South- 
port, against Perey Wells and James Howard. Judgment for plaintiff, 
and defendants appeal. error. 

May, 1922, the Bank Southport and the Commercial National 
Bank Wilmington were engaged the banking business their re- 
spective towns. Thomas Cooper was president both banks, re- 
siding Wilmington, and devoting his time his bank that place. 
visited Southport once twice year connection with the affairs 
that bank, which sent him statements its affairs about twice month. 
Oceasionally the bank Southport had more cash than was possible 
use, and would Cooper Wilmington, and occasionally 
would send the Southport bank paper for discount, which would 
sometimes discount, but not always. 

May, 1922, the shares stock the Commercial Bank Wilming- 
ton which had stood the name Cooper were transferred his 
brother, Thos. Cooper. that time such bank was absolutely in- 
solvent, which fact was known Cooper and Thos. Cooper, 
chairman the board and president, respectively, that bank. The 
note sued was given the purchase price shares the capital 
stock the Commercial Bank, and was sold Thos. Cooper the 
defendant, Wells, with the representation that such stock was worth 
$116 per share. There representations were relied upon Wells, and 
was thereby induced purchase the stock and make the note signed 
himself and indorsed his codefendant, James Howard. The 
Southport bank loaned the note its face value $5,000 less discount 
per cent. 

that time the affairs the bank Southport were actively at- 
tended the vice-president and cashier, both whom resided 
Southport and who passed upon the acceptance this note. The note 
was transmitted them letter from Thos. Cooper, who, after de- 
the note, which inclosed, stated that was good, 
Wells and Howard were worth $100,000 net. 
tradicted evidence that neither Berg nor Ruark the time had any 
knowledge the insolvency the Commercial National Bank, nor 
the fact that this note had been given Wells payment for stock 
Commercial National Bank purchased him from Thos. Cooper. 
The only information they had was that contained the aforesaid letter 
Cooper the Bank Southport, which did not inform them the 

true condition and under which the note was taken. The 
note became due August 26, 1922, and was renewed for days, and 
then again renewed October 25, 1922, which last renewal the note 
suit. 

The jury found upon the issues submitted them: 
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(1) Was the note controversy procured fraud and misrepre- 
sentation alleged the answer? Answer: Yes. 

(2) had the Bank Southport the time the purchase 
said note notice such alleged fraud? Answer: No. 

(3) Did the Bank Southport purchase said note for value and 
before maturity? Answer: Yes. 

(4) What amount, any, the plaintiff entitled recover the 
defendants? Answer: $5,000, with interest from 24th day 
1922. 

The court rendered judgment for that amount favor the plain- 
tiff, and the defendants appealed. 

Bellamy Bellamy and Rountree Carr, all Wilmington, for ap- 
pellants. 

Jos. Ruark, Southport, and Ruark Campbell, Wilmington, 
for appellee. 


CLARK, J.—The defendants moved for non-suit upon the ground 
that ‘‘Thos. Cooper was president the Bank Southport and 
participated the discount the note that bank, and any knowledge 
any informality the note any defense thereto known him 
imputable that bank, or, more properly, the knowledge the bank 
There evidence that Thos. Cooper participated the 
discounting the note the Bank Southport. true that 
transmitted the note from Wilmington that bank with statement 
the entire solvency the signer and indorser thereof. There nothing 
the record justify the claim the defendant’s brief that the note 
was discounted Thos. Cooper with the Commercial National Bank. 
The note its face payable the bank Southport. 

The court charged the jury that the burden proof was upon the 
plaintiff satisfy the jury, the greater weight the evidence that 
the Bank Southport the time the purchase the note had 
notice the fraud, and that was admitted that Thos. Cooper was 
president both the Commercial National Bank and the Bank South- 
port; that, said Cooper was that time president the Bank 
Southport, and sent the note that bank for purchase any notice 
knowledge had the fraud presumed imputed the bank; 
that is, presumed that the bank had such notice knowledge the 
fraud its president, Cooper, had; and added the following, which 
excepted to: 


presumption would rebutted, however, Cooper the 
time, and with respect this transaction, was acting for himself and 
hostility the Bank Southport, if, president both the Bank 
Southport and the Commercial National Bank, felt such greater 
interest the affairs the Commercial National Bank that because 
such interest refrained from informing the other officers the Bank 
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Southport the circumstances the sale the stock Wells and 
the making Wells the note 


The defendants also except the following charge: 


plaintiff further contends that the testimony tends show that, 
though Cooper was president the Bank Southport, yet was per- 
sonal matter him, and, having committed fraud the sale the 
stock, that was then acting, the matter the sale the note 
the Bank Southport, hostility the Bank Southport, the plain- 
tiff contends that you should find, there was sale the note the 
Commercial National Bank the Bank Southport, there testimony 
show that Cooper was favoring the Commercial National Bank, and 
because his feeling greater interest that bank refrained from 
giving Ruark and Berg, the officers the Bank Southport, in- 
formation the under which the stock was sold and the 
note was given.’’ 


The record does not disclose any request the Bank Southport 

about that time send down any paper for discount. There 
indorsement shown the Commercial National Bank the note suit. 

Ordinarily bank presumed have notice matters which are 
known its president upon the theory that will, the line his 
duty, communicate the bank such information has; but the law 
the frailty human nature, and, where the president has 
ypersonal interest serve, acting transaction his own behalf, 
presumption does not obtain that will communicate the bank 
matters which are detrimental him. Grady Bank, 184, 162, 
Commission Bank, 164 358, 308; Brite Penny, 157 
Moore was president the bank, and with the cashier constituted the 
discount committee, and actually participated member such com- 
mittee discounting the note question. 

Bank Burns, Ohio St. 434, 103 93, (N. 764, 
also differs from this case that the payee the note that case was 
president and active manager the bank; that sold and discounted 
the notes the bank, and doing acted for himself personally and 
indorsee, and also for the bank its president; that other officer 
person connected with the bank had anything with the purchase 
the note, and had notice knowledge any facts that would 
invalidate said notes the hands the president. That case cites In- 
nerarity Bank, 139 Mass. 332, 282, Am. Rep. 710, follows: 


the principal, would appear now well established that there 
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exception the construction imputation notice from the agent 
the principal case such conduct the agent raises clear pre- 
sumption that would not communicate the controversy, 
where the communication such fact would necessarily prevent the 
consummation fraudulent scheme which the agent was engaged 


Curtis 262 215, Sup. Ct. 570, Ed. 956, the 
agent whose knowledge was imputed the principal was actively 
ing for the principal the work for which the agent had been 
appointed. 

the Commercial National Bank, which Cooper was actively the 
president, had discounted this paper with said bank, and transmitted 
the Bank Southport, the knowledge which possessed would have 
been imputed the bank Wilmington; but there evidence 
that effect. does appear that was president only name the 
Bank Southport, and did not actively manage the affairs that lived 
Wilmington, where the Commercial National Bank did business, and 
only went Southport once twice year connection with the affairs 
the Bank Southport which the paper its face was made pay- 
able. Upon the evidence the jury might reasonably infer that Thos. 
Cooper such greater the affairs the Commercial 
National Bank and that because such interest refrained from in- 
forming the officers the Bank Southport the 
the sale Wells and the making Wells the note question.’’ The 
Commercial National Bank, which Thos. Cooper was the active 
president and manager, would fixed with the notice fraud prac- 
him upon the defendants this connection; but this would 
not true the Bank Southport, which was only nominally 
president, and whose affairs, upon the evidence, were managed its 
vice-president and cashier. think that there error the charge 
the particulars referred to. 

bank was not affected with constructive notice reason the actual 
knowledge its president, when the latter was dealing with his 
individual capacity, and not acting officially for the bank any manner 
the particular transaction. has been frequently held that 
notice officer bank other corporation equity will not 
imputed the bank corporation when such officer was clearly not 
dealing for the bank corporation, but was dealing for himself with 
the bank corporation. This case stronger, because here Thomas 
Cooper made outside transaction, the sale stock another bank 
defendants, and had part discounting the note they gave which 
suit. 

The evidence justified the jury finding that this case, where the 
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note was payable the Bank Southport and discounted it, the 
mere fact that Thos. Cooper, who made the fraudulent representa- 
tion and profited it, would not imputed the Bank Southport 
which was only nominally president when its officers actually and 
actively conducting its affairs had knowledge the fraud per- 
petrated upon the defendants, which was wise part the transac- 
tion which the defendants executed their note the Bank South- 
port and received the net proceeds the same. 

The only other assignment error the defendant’s brief the 
evidence does not require discussion. The Bank Southport loaned 
the defendants the $5,000 their note now suit, and, the jury having 
found that such bank had notice the fraud, and that purchased 
the note for value and before maturity, was not affected the fraud 
Thos. Cooper procuring the defendants execute said note for 

his individual benefit, and entitled recover the sum loaned. 
error. 


SURETY NOT RELEASED BANK’S ACCEPT- 
ANCE EMBEZZLING CASHIER’S 
PROPERTY 


Bank Waterproof Fidelity Deposit Co. Maryland, United 
States Circuit Court Appeals, 297 Fed. Rep. 217 


The defendant company gave its bond whereby bound itself 
reimburse the plaintiff the extent $5,000 for any loss which the 
bank might suffer dishonest acts its cashier. The latter em- 
bezzled large part the bank’s funds. Upon learning the 
defaleation the bank promptly notified the defendant company. 

Thereafter the bank sued the cashier for $45,000 and attached his 
property. The cashier then transferred the bank all the 
attached property with the understanding that should sold, the 
proceeds applied his indebtedness the bank, and that any balance 
should paid him. The defendant company was not notified 
the transaction. When sold the property did not bring enough 
pay the cashier’s indebtedness the bank. 

When sued upon its bond the defendant company contended that the 
transaction between the bank and the cashier was settlement within 
the meaning provision the bond freeing the company from 
liability the event that the bank should, without notice and 
consent the company, make any settlement with the cashier for 
any loss. reversing judgment for the court held 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 170. 
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that the result the transaction was mere payment the 
debt, and that was not settlement within the meaning the 
provision question, since involved release discharge the 
debtor’s civil criminal liability, and did not impair the defendant’s 
right enforce the debt far remained unpaid. 


Action the Bank Waterproof against the Fidelity Deposit 
Company Maryland. Judgement for defendant, and plaintiff brings 
error. Reversed and remanded. 

Fred Hudson and Allan Sholars, both Monroe, La. (B. 
Young, St. Joseph, La., Hudson, Jr., Monroe, La., Dale, Young 
Dale, St. Joseph, and Hudson, Potts, Bernstein Sholars, 
Monroe, La., the brief), for plaintiff error. 

New Orleans, La., for defendant error. 


WALKER, J.—This was action the plaintiff error (herein 
called the bank) bond made the defendant error (herein 
called the bonding company), whereby the latter bound itself reim- 
burse the bank the extent the sum $5,000 for such pecuniary loss 
moneys, securities, other personal property sustained the bank 
any dishonest act acts committed its cashier, Brigham, 
the performance the duties said position. was alleged and 
proved that during the time covered the bond Brigham embezzled 
large amount the moneys the bank. written stipulation jury 
was waived. learning Brigham’s the bank promptly 
gave notice the bonding company, and few days later brought suit 
against Brigham for $45,000, attaching all his property. Thereafter, 
without notice the bonding company, the bank accepted transfer 
from Brigham all the attached property under agreement that the 
same should sold, the proceeds applied Brigham’s indebtedness 
the bank, and, there was any balance left after paying the debt 
the bank, the same was paid Brigham. 

The bonding company claimed that doing the bank made 
settlement with Brigham within the meaning provision the bond 
that there shall liability the part the bonding company 
without previous notice and consent the company thereto writing, 
the employer shall make any settlement with the employee for any 
loss thereunder.’’ The action the court sustaining that claim was 
duly excepted to. The transferred property brought, the sale 
the bank, greatly less than enough pay Brigham’s indebtedness 
the bank. 

That property was not accepted payment satisfaction Brig- 
liability the bank. The bank did not agree release the debtor 
his offense. There was accord satisfaction. What was 
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done did not have the effect depriving the bonding company any 
right would have against Brigham upon paying the amount the 
bond. think that the quoted provision had the effect forbidding 
the bank, the creditor, without previous notice and consent writing 
the bonding company, the surety guarantor, enter into transac- 
tion with the debtor having the effect accord and satisfaction, in- 
volving release discharge the debtor, with the result impairing 
the right the bonding company proceed against the debtor and en- 
the liability which had 

are not opinion that the provision had the effect forbidding 
the bank, without notice the bonding company, accept payment 
the debtor his debt; the transaction not having the effect re- 
leasing discharging the debtor, except the extent that the proceeds 
the sale the transferred property might pay such debt. think 
that the result what was done was mere payment the debt, and 
that was not settlement within the meaning the quoted provision, 
involved release discharge the debtor’s civil criminal 
liability, and did not impair the right the bonding company en- 
the debt far remained unpaid. Remington Fidelity 
Deposit Co., Wash. 429, Pac. 989; Perpetual Building Ass’n 
United States, Co., 118 Iowa, 729, 686; Prosser 
Power Co. United States Co., Wash. 304, 132 Pac. 48; 
Stearns Suretyship (3d Ed.) 168; 1000. 

Because the error the above-mentioned ruling, the judgment 
reversed, and the cause remanded for another trial. 

Reversed. 


SURETY BOND INSOLVENT BANK NOT 
ENTITLED SET OFF CLAIM AGAINST 
LIABILITY BLANKET BOND 


United States Fidelity Guaranty Co. Woolridge, United States 
Circuit Court Appeals, 295 Fed. Rep. 847 


The United States Fidelity Guaranty Company issued 
bank ‘‘banker’s blanket bond’’ whereby the guaranty company 
agreed indemnify the bank against loss amount not exceed- 
ing $25,000 through any dishonest act any the bank’s em- 
ployees. The guaranty company was also the bank’s surety 
bond indemnifying railway company against loss deposits the 
bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 170. 


| 


THE BANKING LAW JOURNAL 541 


Through the dishonesty its president the bank lost sum 
money greatly excess $25,000, and result the bank became 
insolvent. that time the bank was indebted the railway com- 
pany depositor the sum $23,321.51. The guaranty company 
paid the railway company the amount owing the bank, 
and the railway company assigned the guaranty company all 
claims, rights, demands the railway company against the bank. 
Thereafter the receiver the bank sued the guaranty company 

the blanket bond. The defendant attempted set off against the 
receiver’s demand the claim the railway company against the bank. 
was held that the guaranty company was not entitled the 
set-off claimed by-it, and judgment for the plaintiff was affirmed. 
The reason for the decision was that when the bank’s insolvency was 
established the railway company’s claim gave more than the 
right file its claim and share ratably the disposition 

i 

| 


assets, and the guaranty company acquired other higher right 
than the railway company had. 


Action Wooldridge, receiver the National Bank Cle- 
burne, against the United States Fidelity Guaranty Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 
Walter Seay, Dallas, Tex., (Seay, Seay, Malone Lipscomb, 
Dallas, Tex., the brief), for plaintiff error. 
Wharton, Fort Worth, Tex., and Ellis Douthit, Sweet- 
water, Tex., (Thompson, Barwise, Wharton Hiner, Fort Worth, 
Tex., and Ellis Douthit, Sweetwater, Tex., the brief), for defendant 
in error. 


WALKER, J.—On August 28, 1921, the plaintiff error (herein 
called the Guaranty Company) issued the National Bank Cle- 
burne (herein called the Bank) so-called ‘‘banker’s blanket 
the sum $25,000, whereby the Guaranty Company agreed indemnify 
the Bank and hold harmless from and against loss amount 
not exceeding $25,000 through any dishonest act any the Bank’s 
employees. few days prior the above-mentioned date the Guaranty 
Company became the Bank’s surety bond favor the Gulf, 
Colorado Santa Railway Company, the condition that bond 
reading follows: 

condition this obligation such that, the said principal 
shall pay demand said railway company the sums money now 
hereafter deposited said railway company with said principal, 
the said railway company with said principal, which may 
any manner for any reason now any time hereafter due 
payable said principal said railway company, then this obligation 
shall void; otherwise, shall remain full force and effect.’’ 


The Bank paid the premiums the above-mentioned bonds. While 
each those bonds was force, the president the Bank defaulted 
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amount greatly more than $25,000, with the result that the Bank 
became insolvent and unable pay its depositors, and the defendant 
error was appointed receiver its assets. the time the Bank’s 
failure was indebted the above-mentioned railway company 
depositor the sum $23,321.51. January, 1922, the Guaranty 
Company, compliance with the demand the railway company and 
the obligation the bond the latter, paid the railway company the 
amount owing the Bank, whereupon the railway company as- 
signed the Guaranty Company all claims, rights, demands the 
railway company against the Bank. Thereafter the receiver brought 
this suit against the Guaranty Company its above-mentioned $25,000 
bond the Bank. The Guaranty Company claimed the right set 
off against the $25,000 demand asserted the receiver the $23,321.51 
demand the railway company against the Bank, the right which 
was assigned the railway company the Guaranty Company, which 
tendered the balance due its $25,000 bond the amount the dif- 
ference between the amount that bond and the amount paid the 
Guaranty Company the railway company. The court decided that 
the Guaranty Company was not entitled the set-off claimed it. 

The two above-mentioned undertakings the Guaranty Company 
were separate and distinct transactions. the first above-mentioned 
bond became obligated indemnify the Bank against loss 
amount not exceeding $25,000 through any dishonest act any the 
Bank’s employees. the second above-mentioned bond became the 
Bank’s surety the extent stated for sums owing the Bank the 
railway company depositor. Under one the bonds the Guaranty 
Company’s liability was the Bank. The railway company was the 
beneficiary the liability imposed the Guaranty Company the 
other bond. effect the Bank’s failure, above stated, was 
fix the amount due from the Guaranty Company under each its 
bonds; those amounts being $25,000 payable the bond the Bank, 
and $23,321.51 payable the bond the railway company. The re- 
sult sustaining the asserted right set-off would enable the 
Guaranty Company satisfy debts aggregating more than $48,000 
paying only the amount one those debts, $25,000. That result 
properly reached the ground that the Guaranty Company 
acquired, the assignment mentioned subrogation, the right 
have the amount due the railway company depositor paid out 
the amount due the Bank the bond payable it. 

The Guaranty Company could not from the railway com- 
pany right not possessed the latter. The Guaranty Company’s li- 
ability its bond the Bank was asset the estate which the re- 
ceiver held trust for all the creditors the Bank. Upon the Bank’s 
being established the railway company’s claim, far 
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the Bank’s assets are concerned, gave more than the right file 
its claim seasonably and share ratably the disposition those 
and the Guaranty Company, its transaction with the railway company 
after the Bank’s insolvency was established, acquired other higher 
right than the railway company had when parted with its claim. 
Oates Smith, 176 Ala. 39, South. 438; 1377. The for- 
bidden result preferential payment out the insolvent Bank’s 
assets unpreferred debt owing cannot brought about 
one who indebted the Bank acquiring, after the establishment its 
insolvency, claim against the Bank and using that claim set-off 
against the debt owing the Bank. The right set off governed 
the state things existing the moment insolvency, and not 
conditions thereafter created. Yardley Philler, 167 344, 360, 
Sup. Ct. 835, Ed. 192; Seott Armstrong, 146 499, 510, 
Sup. Ct. 148, Ed. 1059; Bank Ernst, 231 60, 
Sup. Ct. 22, Ed. 121; Stone Dodge, Mich. 514, 
77, 280; Lion Bonding Surety Co. Austin (Tex. Civ. 
App.) 208 542. 

follows that the Guaranty Company, acquiring, after the Bank 
became insolvent, the railway company’s claim against the Bank, did 
not become entitled use that claim set-off against the demand 
the Bank, based the bond payable it. The above-mentioned ruling 
was not erroneous. 

The judgment affirmed. 


ADVANCE UNDER LETTER CREDIT 
CASH PAY FOR MERCHANDISE 


Philippine National Bank Bowring Co., New York Supreme Court, 
204 Supp. 327 


The defendant company applied the plaintiff bank for letter 
eredit Manila favor Poli for $150,000. Drafts were 
drawn with documents attached, but the bank was authorized 
advance cash might required the extent $90,000, 
pay for merchandise, taking Poli’s receipt stating that the mer- 
chandise was shipped with the terms the letter 

Upon receipt the letter credit Poli delivered the bank 
his draft for $90,000 together with the required receipt. His account 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 579. 
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was credited with the $90,000. short time thereafter drew the 
$90,000 from the bank and converted his own use. 


this action brought recover the $90,000 advanced under the 
credit was held that the defendant was liable the bank for de- 
posits made Poli subsequent the date which was 
with the $90,000 reduction the amount advanced 
under the credit, but that might apply the deposits against 
Poli’s own earlier overdrafts antedating the transaction. 


Action the Philippine National Bank against Bowring Co. 
Verdict directed for plaintiff. 
Giffin Hannon, New York City (John Loughran and James 
Delehanty, both New York City, counsel), for plaintiff. 
Campbell, Whipp Fain, New York City (Frederick Campbell 
and Paul Whipp, both New York City, counsel), for defendant. 


PROSKAUER, J.—On September 28, 1920, defendant signed ap- 
plication plaintiff for letter credit Manila favor Poli for 
$150,000. Drafts were drawn with documents attached, but the so- 
‘‘red clause’’ the bank was authorized advance the bene- 
ficiary such cash may required the extent $90,000, United 
States currency, pay for the merchandise, taking his receipt stating 
that the merchandise shipped accordance with the terms 
the letter credit ‘‘and the relative documents handed you when 
completed, advances with interest deducted from the proceeds 
these advances were not repaid the creditee, ‘‘we will 
repay them with interest accrued the date Defendant 
assumed risks the acts the user said letter credit our 
agent all respects.’’ 

Poli had personal account with plaintiff Manila. His limit 
was 450,000 pesos. this had availed himself the manner 
there customary, through overdrafts rather than the discount 
specific notes. Upon receipt the letter credit issued pursuant 


the application suit, Poli delivered plaintiff his draft for $90,000 
together with letter stating: 


serves confirm having today signed sight draft 
$90,000 your favor used receipt for the advance granted 
you against the attached credit No. 597 opened Messrs. Bowring 
Company New York. 

conformity with this hereby bind myself deliver 
documents covering 3,000 bales hemp within the time stipulate and 


deduct the advance given you with interest from the amount 
drafts covering 


also surrendered the letter credit, that could not draw 
against elsewhere, held until the payment drafts drawn directly 
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under should indorsed thereon. Thereupon, October 1920, 
plaintiff increased Poli’s credit limit $90,000. The amount his 
overdrafts October 5th was, with accrued interest, approximately 
447,000 pesos. Between October 6th and October 15th drew 204,000 
pesos, the equivalent more than $90,000. Plaintiff here seeks re- 
the $90,000 thus claimed have been advanced under the credit. 

The letter October 6th was adequate compliance with the ‘‘red 

Such compliance essential. Germania Nat. Bank New 
condition that the beneficiary should give assurance that had cotton 
process shipment; the bank could not recover because this was not 
done. Chartered Bank India, ete., MacFayden Co., 1895, 
Div., vol. Part 367, the advance was made against 
produce bought and paid for. The bank failed recover because the 
produce had not been bought and paid for. 

Here, however, the advance was made before the goods were 
bought upon the mere assurance the beneficiary, defendant’s ‘‘agent 
all respects.’’ The clause ‘‘such cash may required pay for the 
merchandise’’ does not impose the bank duty behind this as- 
surance. The bank had only place Poli’s (in the language the 
Germania Bank Case) situation where not honor divert 
the cotton from that purpose, and where, the advice was fraudulently 
given, they would exposed serious This reason- 
ably accomplished the letter October 6th. Poli receipted for the 
$90,000 specifically ‘‘the advance granted you against the attached 
Substantially this was Poli’s assurance that ‘‘the 
was the one referred the credit for funds requisite purchase the 
goods. bound himself deliver the documents within the time 
stipulated and deduct the advance from the amount the drafts 
covering the shipment. That thereafter, breach trust, diverted 
these moneys from the prescribed use, misfortune borne 
defendant for whom was agent. exhausted his additional credit 
the extent more than $90,000, and defendant’s contention that 
advances against the letter credit were made must therefore fail. 

Defendant claims further that the deposits Poli subsequent 
October 6th should offset either payment reduction the 
amount actually advanced. But there plea payment, and the 
bank was entitled apply the deposits against Poli’s own earlier 
overdrafts antedating this transaction. Bank California Webb, 
467; North American Fisheries Cold Storage Green, 195 
App. Div. 250, 186 Supp. 313. 

Plaintiff informed defendant that advances had been made against 
the letter credit. This error arose because the Manila branch the 
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bank regarded the ‘‘red clause’’ transaction not equivalent 
specific advance against the letter credit. This might have serious 
consequences defendant had relied upon its detriment. Since 
did not, the erroneous statement merely admission, fully explained. 
The full sum $90,000 had been advanced October 15, 1920. 


Verdict directed for plaintiff for $90,000, with interest from October 
15, 1920. 


BANK HOLDING NOTE PROCURED FRAUD 
MUST PROVE ITSELF BONA FIDE 
PURCHASER 


Miller Jackson City Bank, Supreme Court Michigan, 198 
Rep. 996 


Two men named Parrott Foster, who claimed that they were 
representatives the Michigan Guaranty Corporation, induced the 
plaintiffs purchase shares stock that company and give 
two notes payable that company payment therefor. The men 
made false representations upon which the plaintiffs relied pur- 
chasing the stock. the time the sale the company had with- 
drawn the sale its stock and Parrott and Foster had authority 
sell it. 

One the notes, which was for $750, Parrott and Foster took 
the Commercial State Savings Bank Greenville. They in- 
dorsed the note ‘‘without recourse, Michigan Guaranty Corporation, 
Parrott, Special Representative,’’ and the bank issued 
deposit payable the guaranty corporation bearing per 
cent. interest and payable the date the plaintiffs’ note became due. 

The certificate was never delivered the guaranty corporation. 
Before became due, the bank was advised that the plaintiffs’ note 
had been procured through fraud. The bank nevertheless paid the 
certificate deposit maturity. 

action thé plaintiffs restrain the bank from attempting 
enforcement the note, was held that since fraud procuring 
the note had been established, the burden was upon the bank es- 
tablish that was bona fide purchaser. was further held that 
the bank was obliged establish not only that had knowledge 
infirmities the note when took it, but also that had 
knowledge infirmities when paid for it. payment for the 
note was made long after the bank acquired knowledge its in- 
firmities, was held that the bank held the note subject those 
infirmities. decree for the plaintiffs was affirmed. 


NOTE—For decisions see Banking Law Digest (Third 


Edition, 488, 509. 
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Suit George Miller and another against the Jackson City Bank 

and others. Decree for plaintiffs, and defendants appeal. Affirmed. 
Griswold Cook, Greenville, for appellant Commercial State Sav. 

Bank. 

Miller, Iona, for appellees. 


FELLOWS, J.—Plaintiffs claim that January 1921, they were 
induced two men, named Parrott and Foster, who exhibited purported 
representatives defendant Michigan Guaranty Corpora- 
tion, purchase shares stock that company $150 per share 
and give two notes payable such company, one for $750 and the other 
for $2,250. their claim that these two men made material false and 
fraudulent statements, representing them that they were ‘sent 
former Senator Smith, president the company, and who was favorably 
known Mr. Miller; that the stock offered was company stock worth 
$150 share and would soon worth $200 per share; that the com- 
pany would accept notes which would paid out dividends declared 
the company. shall not detail full the representations, 
not seriously controverted but that they were false. The company had 
withdrawn the sale its stock, and the authority Parrott and Foster 
sell stock the company, they were ever legally authorized 
question some doubt) had been annulled. fair inferred 
that they were selling stock defendant Colfax Gibbs whom shall 
have later refer. The $2,250 note was disposed de- 
fendant Jackson City Bank and the $750 note defendant the Com- 
mercial State Savings Bank Greenville. The manner disposition 
the $750 note was substantially follows: Parrott and Foster ex- 
hibited their credentials officer the bank and indorsed the note, 
‘‘without recourse, Michigan Guaranty Corporation, Parrott, 
Special and the bank issued its certificate deposit 
the Michigan Guaranty Corporation bearing per cent. interest and 
payable the date plaintiff’s note became due. appears that the 
bank had during the preceding year, when the guaranty corporation 
was selling its stock, bought notes given stock purchasers and 
certificates deposit the same manner; those instances the notes 
were usually indorsed officers the company. 

The bill seeks set aside the transaction, restrain the banks from 
attempting enforcement the notes, and the guaranty corporation from 
disposing the stock fix deficiency liability, and for general 
relief. Before the hearing, the defendant Jackson City Bank surrendered 
plaintiff the $2,250 note. Defendant Gibbs was not found, and there 
was therefore service upon him, and him the bill was dismissed. 
Defendant Michigan Guarn: Corporation filed answer, but upon 
the hearing made claim any rights reason the transaction, 
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and relief was granted against it. The case narrowed, therefore, 
one between plaintiffs and defendant the Commercial State Savings Bank 
Greenville, Mich., and the subject matter the $750 note. 
after, when refer the defendant the bank, shall have refer- 
ence the Greenville Bank. From decree granting plaintiffs relief, 
the defendant appealed. Many interesting questions are discussed 
counsel which shall not consider, are convinced that the trial 
court not only reached the right result, but disposed the case the 
correct theory. 

have noted the fact that not seriously controverted but that false 
representations were made plaintiffs indeed, defendant’s counsel insist 
that they were palpably false that plaintiffs should not have been de- 
ceived them. But where false representations are made and relied upon, 
the courts will not refuse relief because the party defrauded has not been 
more diligent but has reposed too much confidence where confidence 
was not due, and refrained from investigating with greater care the 
truth the representations made him. Smith 139 Mich. 
225, 102 738; Smith Werkheiser, 152 Mich. 177, 115 964, 
1092, 125 Am. St. Rep. 406; John Schweyer Co. 
Mellon, 196 Mich. 590, 162 1006. Mr. Miller was the time the 
owner shares stock the guaranty corporation and had un- 
bounded confidence the personnel its management. Parrott and 
Foster came him with credentials fair their face, claiming rep- 
resent the company which already was satisfied investor. That 
the representations made were false established, and that Mr. Miller 
and his wife relied upon them their injury entertain doubt. 

Fraud procuring the note having been established, the burden was 
upon the defendant establish that was bona fide purchaser, that 
had taken the note due course and for value, without notice its 
infirmities. Mace Kennedy, Mich. 389, 187; Thompson 
Village Mecosta, 127 Mich. 522, 1044; Merchants’ National 
Bank Wadsworth, 166 Mich. 528, 131 1108; John Schweyer 
Co. Mellon, supra. are not persuaded that when the bank took the 
note January 6th its officers knew plaintiffs had been defrauded 
that its taking the note was mala fides. The trial judge did not find. 
did find, however, that before the bank paid for the note was fully 
advised that fraud had been perpetrated plaintiffs. With this 
agree. Within month after the note was given, Mr. Miller advised the 
vice president the bank the fraud procuring the note. Mr. 
Ranney, the president the bank, was member the board 
tors the guaranty coporation. not impute the bank the 
knowledge received such director, record discloses that Mr. 
Miller talked with him several Mr. Ranney was dead 
the time the case was heard, and Mr. Miller was not permitted testify 
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these did, however, produce letter written Mr. 
Ranney him bearing date June 18th which Mr. Ranney said: 


forwarded your matter William Alden Smith and this his 
reply. believe, Mr. Miller, where you made the mistake was not 
have told you the stock sales had been closed. Really those two 
gentlemen that visited your house were practically the same class 
certain extent opinion man who might come our bank wiih 
forged check. They represented themselves coming direct from 
William Alden Smith, when matter fact they came from Colfax 
Gibbs and the guaranty corporation has more responsibility than 
though had come you sell you some stock. represented my- 
self agent direct from the corporation certainly would com- 
mitting act pretty close 


The burden being defendant, was incumbent establish, 
not only that had knowledge infirmities the note when took 
it, but also that had knowledge infirmities when paid for it. 
Here the bank exchanged its promise pay for plaintiff’s promise 
pay. The language Justice Hooker Drovers’ National Bank 
Blue, 110 Mich. 31, 1105, Am. St. Rep. 327, very ap- 
plicable. there said: 


testimony shows that money valuable thing passed the 
time the purchase. mere credit was given the bank for the note— 
promise pay, other words; and there nothing show that this 
eredit was ever drawn upon, that the account which became 
part was exhausted, before the maturity the note, before notice 
the fraud. This did not show the bank purchaser for value, within 
the 


See, also Central Savings Bank Trust Co. Stotter, 207 Mich. 329, 
174 Had defendant’s certificate deposit passed into the 
hands bona fide purchaser that defendant’s liability had 
become fixed another question would presented (White Wadhams, 
204 Mich. 381, 170 60), but far the record discloses such 
not the and, have stated, the burden was the defendant. 
The certificate deposit was never delivered the payee, Michigan 
Guaranty Corporation, but the record convincing remained the 
hands Colfax Gibbs, promotor, one time agent the corpora- 
tion, but whose authority act for the corporation had expired long 
before indorsed the certificate deposit, and this the knowledge 
defendant. The corporation made claim the certificate deposit 
and the bank had complete defense upon this record any demand for 
its payment. are convinced that long after Colfax Gibbs’ authority 
act for the guaranty corporation had ceased and about the time the 
deposit became due, indorsed it, recourse, 
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Michigan Guaranty Corporation Colfax Gibbs, Sales Manager,’’ and 
sent the usual course through the banks. Defendant without 
ing plaintiffs, and without giving them any opportunity defend, paid 
it. The trial judge held that the payment for plaintiffs’ note being made 
long after defendant’s knowledge its infirmities left the hands 
the bank subject these infirmities. With this agree. shall not 
pursue the subject further, have recently considered length. 
National Bank St. Louis Bobo, Same Tucker (Mich.) 
198 176. 
The decree will affirmed, with costs this court. 


WIFE NOT LIABLE NOTE GIVEN FOR HUS- 
BAND’S DEBT 


Newhall Arnett, Supreme Court Pennsylvania, 123 Atl. Rep. 819 


William Arnett retired from partnership owing the firm $9,000. 
agreed with his partners that his wife should give her note for 
the $9,000. She did so, although she was not party the agree- 
ment. When sued upon the note she contended that she was ac- 
commodation maker for her husband and was therefore not liable. 
was held that under statute providing that married woman may 
not become accommodation indorser, maker, guarantor surety 
for another, the defendant could not liable note given for her 
husband’s debt. judgment for the defendant was affirmed. 


Suit Stevenson Newhall, assignee Edward Mason, and 
another, copartners trading Arnett Co., against Elizabeth Arnett. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Saul (of Saul, Ewing, Remick Saul), and Bohlen, Jr., 
both Philadelphia, for appellant. 

Francis Biddle (of Barnes, Biddle Morris), and Sharswood 
Brinton, both Philadelphia, for appellee. 


WALLING, J.—During and for some years prior 1919 William 
Arnett, Edward Mason and Charles Rianhard conducted broker- 
age business Philadelphia partners under the firm name Arnett 
Co.’’ the close that year they entered into written contract 
dissolution, herein called agreement,’’ which Arnett retired, 
owing the firm $9,000. The agreement provided, inter alia, that Arnett’s 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 39. 
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wife, the defendant here, should give her note for the $9,000, which, 
although not party the agreement, she did form follows: 


$9,000. Philadelphia, January 2nd, 1920. 
years after date promise pay the order Arnett Co. 
rine thousand dollars. With interest per cent. payable semi- 
annually, without defaleation. Value received. 


answer this suit, brought the note the firm’s assignee, 
Mrs. Arnett contended she was accommodation maker thereof for her 
husband, and hence not liable. The trial judge sustained this conten- 
tion, and directed verdict for the defendant; from judgment entered 
thereon, plaintiff has appealed. The case turned the construction 
the agreement, and was rightly decided the trial court. The wife had 
interest the firm, and owed nothing, the $9,000 was existing 
debt the husband, and for such the statute does not permit married 
woman obligate herself. See Oswald Jones, 254 Pa. 32, Atl. 784; 
Patrick Co. Smith, 165 Pa. 526, Atl. 1044, and other cases. The 
law looks the substance, not the form, the transaction. Sibley 
Robertson, 212 Pa. 24, Atl. 426; Kemper Richardson, Pa. Super. 
Ct. 115; Patrick Co. Smith, supra. The mere fact that Mrs. Arnett 
was maker rather than indorser the note moment. The 
statute says: 


married woman] may not become accommodation indorser, 
maker, guarantor surety for another.’’ Section Act June 
1893 (P. 344; Pa. St. 1920, 14570). 


accommodation indorser. There was provision the agreement 
that Mr. Mason’s son should loan the money Mr. Arnett and accept 
Mrs. Arnett’s obligation for the same; that would have been manifest 
accommodation maker, but apparently was not consummated 
least the note was given the firm provided another paragraph 
the agreement. 

Appellant’s contention that the note operated payment the hus- 
band’s debt untenable. debt not paid the giving note 
therefor, whether that the debtor third party, unless there 
stipulation that such shall its effect. Dougherty Co. Bash, 
167 Pa. 429, Atl. 729; Kipp, 171 Pa. 644, Atl. 233; 
Hunter Moul, Pa. 13, Am. Rep. 610; Nat. Bank 
Kielkoof, Pa. Super. Ct. 128. Here the contrary appears, the agree- 
ment stipulates for ‘‘payment Mrs. Arnett Mr. also for 
return Arnett’s seat the Philadelphia Stock Exchange, ‘‘at any 
time after payment his obligations, hereby assumed Mrs. 
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but says nothing about releasing him from the indebtedness, assign- 
ing the claim against him her. need not, therefore, decide the 
effect such release assignment. The debt remained that the 
husband, secured the wife’s note, and, long the latter was 
executory obligation, was open the defense coverture. 

course, wife may pay her husband’s debts (Scott Bedell ux., 
269 Pa. 167, 112 Atl. 43) and may use borrowed money (Yeany, Use 
Gold Nat. Bank Shannon, 256 Pa. 137, 100 Atl. 527) pledge 
her property (Kuhn Ogilvie, 178 Pa. 303, Atl. 957; Kulp Brant, 
162 Pa. 222, Atl. 729; Dusenberry Mutual Ins. Co. Y., 188 
Pa. 454, Atl. 736; Herr Reinoehl, 209 Pa. 483, Atl. 862; Bah- 
tholomew Allentown Nat. Bank, 260 Pa. 509, 103 Atl. 954), for that 
purpose. mere agreement pay his debt, however, not payment, 
nor against her. the language the trial court: 


note being without consideration her, and assumption 
the debt another who remained primarily liable, had all the character- 
‘accommodation’ note which she was the ‘maker,’ and 
which she had power under the statute 


The judgment affirmed. 
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Questions Based Banking Decisions Published 


the June Issue This Magazine 


The questions given below are based the decisions and 
articles published the June issue The Banking Law 
Journal. After each question given the page the June 
issue where the answer the question may found. 


Checks 


payable stated time after the death the drawer 
negotiable? (See June issue, page 417, for answer.) 


bank which county depositary issues its checks 
and drafts another bank payment checks drawn the county 
treasurer. The checks and drafts are paid upon forged indorsements. 
the bank liable the county for the amount the checks and drafts? 
(See June issue, page 405, for answer.) 


check, payable ‘‘A. Fenton, trustee,’’ deposited the 
payee his personal credit bank. the bank charged with notice 
that the check represents funds held the payee trustee the bank- 
rupt’s estate? (See June issue, page 398, for answer.) 


agreed between landlord and tenant farmer that the 
proceeds the tenant’s crop shall paid the landlord account 
the tenant’s indebtedness him. check for part the proceeds 
made payable the tenant and left the bank where has his ac- 
count. The bank applies the proceeds the check past due note 
owing the bank the tenant. the bank liable the landlord for 
the amount the check? (See June issue, page 443, for answer.) 


Ohio statute makes felony for any person make, draw, 
utter, deliver any check, draft, order for the payment money 
upon bank when has insufficient funds with such bank. 
The statute also provides that the making, drawing, uttering, deliver- 
ing check, draft, order, payment which refused the 
drawee, shall prima facie evidence intent defraud. Under this 
statute the issue for past due consideration prima 
facie evidence intent defraud? (See June issue, page 468, for an- 
swer.) 
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Promissory Notes 


note bears upon its face the words ‘‘Subject purchase Cuba 
elevator.’’ the note negotiable? (See June issue, page 464, for an- 


Has bank the legal right set off against depositor note 
which has not matured? (See June issue, page 439, for answer.) 


person induced fraud sign, indorse, and deliver note 
payable his own order. action the note one who not 
holder due course may set fraud defense? (See June issue, 
page 460, for answer.) 


action negotiable note, admitted that the execution 
and delivery thereof were obtained fraud. The plaintiff shows that 
acquired the note before maturity and for value. Does thereby 
meet the burden showing that holder due course? (See 
June issue, page 460, for answer.) 


10. bank the holder certain notes, payment which has 
been unconditionally guaranteed. The cashier the bank agrees re- 
lease the guarantor and look security for the notes. The bank re- 
ceives consideration for the release. the bank bound the 
promise? (See June issue, page 458, for answer.) 


11. person unconditionally guarantees payment certain promis- 
sory notes. Can the holder look the guarantor for payment without 
first resorting security for the notes taking steps preserve for 
the benefit the guarantor? (See June issue, page 458, for answer.) 


12. note payable two years after date negotiated bank. 
The bank’s cashier, acting without wrongful intent, alters the note, 
thereby making due one year. the end the year the alteration 
brought the attention the bank. short time thereafter the bank 
brings action the note. Can the bank recover either the note 
the original consideration therefor? (See June issue, page 448, 
for 


13. The defendant, maker note held the plaintiff bank, de- 
livers the bank collateral security note payable him. There- 
after the bank takes from the maker the collateral note renewal 
note, payable the bank instead the defendant, and extending the 
time payment. The bank surrenders the original collateral note 
the maker thereof. All this done without the consent the defendant. 
the bank liable converter the collateral note? (See June issue, 
page 440, for answer.) 
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Legacies 


(See June issue, page 410, for answer.) 


15. beneficiary obliged accept legacy devise? (See June 
issue, page 410, for answer.) 


16. May the acceptance legacy devise shown acts the 
beneficiary? (See June issue, page 410, for answer.) 


17. Does mere delay claiming benefit under will amount 
renunciation and waiver the benefit? (See June issue, page 410, 
for answer. 


18. the absence renunciation disclaimer the beneficiary 
may the acceptance beneficial devise bequest presumed? (See 
June issue, page 412, for answer.) 

one who accepts benefit under will attack the validity 
the (See June issue, page 413, for answer.) 


legacy made subject condition. Does the legatee, ac- 
cepting the legacy, become bound the condition? (See June issue, 
page 414, for answer.) 


Miscellaneous 


21. May pledgee bonds holder due (See June 
issue, page 433, for answer.) 


22. New York can corporation raise the defense usury 
any action? (See June issue, page 424, for answer.) 


Certain drafts issued bank are dishonored when presented. 
The bank the time presentment has funds deposit with the 
drawee. the holder the drafts required give notice dishonor 
the bank? (See June issue, page 420, for answer.) 


25. bank accepts collateral for loan certain bonds. The 
bonds not belong the pledgor but his wife. appears that his 
wife purchased the bonds through the bank, and the books the bank 
show that there are similar bonds outstanding. these facts suffi- 
cient show bad faith the part the bank the bonds? 
(See June issue, page 433, for answer.) 


26. The owner certain stock, when requested lend his 
stock another, signs assignment blank each the 
certificates and delivers them the borrower. The latter pledges them 
collateral with bank. the owner the certificates entitled re- 
them from the bank? (See June issue, page 400, for answer.) 
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27. bank, acting pursuant forged order, mails $200 regis- 
tered letter depositor certain city. The postmaster that city 
delivers the letter imposter who claims the depositor. the 
latter entitled recover the $200 action against the 
(See June issue, page 446, for answer.) 


28. bank issues certificate deposit trading commercial 
partnership. Has person whom the certificate negotiated the right 
assume that the partner negotiating acting within the scope his 
authority? (See June issue, page 453, for answer.) 


29. man deposits $5,000 savings account the joint names 
himself and his wife, payable both either, the survivor. There- 
after both parties make deposits and withdrawals. Upon the death 
the husband does the deposit belong his wife his estate? (See 
June issue, page 450, for answer.) 


30. bank receives negotiable paper forwarded for collection, 
and transmits correspondent bank for collection. Through the 
negligence the latter the paper not collected. the former bank 
liable the forwarding bank for the negligence its correspondent 
(See June issue, page 395, for answer.) 


31. corporation executes trust company trustee deed 
trust secure certain bond issue. Thereafter the holder some 
the bonds states that they have been lost, and the trust company certifies 
that duplicate bonds issued him are the bonds described the deed 
trust. What the effect this certification regards one who good 
faith purchases the duplicate bonds while the original bonds are fact 
still outstanding? (See June issue, page 409, for answer.) 


32. bank wires another bank requesting sum 
money certain person and stating that remittance will made 
mail. The second bank pays the money directed. The first bank sends 
draft the second bank but fails before paid. the second bank 
entitled have its claim for the money paid out with the 
telegraphic instructions allowed preferred claim against the assets 
the first bank? (See June issue, page 402, for answer.) 


33. What the presumption undated indorsement 
note? (See June issue, page 435, for answer.) 


— 
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FIRST NATIONAL BANK, JERSEY CITY, 


building the First National Bank Jersey City con- 

sidered one the finest the New York Metropolitan 
District. The interior designed black and gold marble with 
light bronze screen. The main banking room approximately 
one hundred feet long eighty feet wide. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT 
60 FIFTH AVENVE. NEW YORK 
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BANK AND INVESTMENT ITEMS 


TIFFANY AGENCY—The West 
Publishing Co. has just brought out 
ond edition Tiffany Agency. This 
book one the Hornbook Series and 
the first revision this work since the 
first edition was published 1903. The 
work revision was done Richard 
Powell, Professor Law Co- 
lumbia University, New York City. 

the preparation the second edition, 
substantial changes arrangement and 
have been made. Approximately 
half the text has been entirely rewrit- 
ten, and the footnotes the entire book 
have been revised. The changes the 
text have been made effort make 
the statements thereof more exact and 
comprehensive formulations the law 
now is, and present the material 
order which better suited peda- 
requirements. The cases cited the 
footnotes have been re-examined, and those 
retained which are most valuable. 
these have been added the important cases 
the last twenty years, and citations 
decisions, notes, and articles 
which will furnish guidance 
students practitioners desiring in- 
vestigate topics more thoroughly. 

The book complete exposition 
the law relating principal and agent and 
Chap. Introductory; Chap. II, Authority 
tract; Chap. III, Power agent 
bind his principal contract; Chap. IV, 
particular agencies; Chap. 
Authority and power agent bind 
his principal torts other than fraud; 
Chap. VI, Authority and power 
agent bind his principal fraud; 
Chap. VII, The authority and power 
agent impose upon his prineipal re- 
sponsibility for crime; Chap. VIII, Ratifi- 
eation; Chap. IX, Acts and parties; Chap. 
Delegation; Chap. XI, Termination; 
Chap. XII, Undisclosed Chap. 
XIII, Other rights principal and third 
person inter sese; Chap. XIV, Determina- 
tion contracting parties—rights and 
liabilities and inter sese; Chap. 
XV, Duties agents Chap. 
XVI, Duties principal agent. 

The book contains 485 pages 
bound buckram. The price $4.50, 
delivered. 

Agency, the West Publishing Co. has pub- 
lished Cases Agency, also Professor 
Powell. This collection the lead- 
ing cases involving questions the law 


The object the case book 
illustrate the principles law set 
forth and discussed Tiffany Agency. 
The book contains 415 pages and the 
price $3.00, delivered. 


ILLINOIS BANKERS ASSOCIATION 
CONVENTION—The Thirty-fourth annual 
the Bankers Associa- 
tion was held Decatur June and 
20. Among the committees reporting were 
those agricultural relations, education 
and publie relations, and legislation. 

The agricultural committee, Bradt, 
chairman, reported: 

“Your committee strongly the 
opinion that the losses now being sustained 
our farmers could many instances 
turned into profit applying the 
information made available through the 
Department Agriculture and our State 
agricultural This information 
obtainable through the county agent, who 
the direct representative the State 
agricultural college and the Department 
Agriculture, and who stands ready as- 
sist the solution the many questions 
which confront the farmers. 

“The banker should also 
with the work the county agent. This 
situation places the banker 
where can great service his 
farmer customers primarily, and incident- 
ally himself, bringing the farmer 
and county agent together for the purpose 
improving farm methods and farm 
profits.” 

The committee education and public 
relations, Wirt Wright, chairman, reported 
receiving support from only about per 
gent. the counties. was stated: “It 
remains true that provision made 
our schools for instruction banking and 
allied emphatically true also 
that such instruction vitally necessary 
the complete training our future 
business men and women. true, can- 
not dodge the responsibility for seeing 


GRACE NATIONAL BANK OPENED 
—The Grace National Bank, successor 
Grace Co.’s Bank, New York, 
opened recently the same building 
Hanover Square formerly occupied its 
predecessor. This change national 
bank was made, according Allis, 
first vice-president, order make avail- 
able manufacturers and shippers this 
country, who make use very com- 


New Building 
The Bank America 
Now course construction 


plete foreign service, the extensive foreign 
connections this bank, particularly 
South America. 

The capital the new institution 
$1,000,000, and the surplus $1,500,000. De- 
posits approximate $8,000,000, loans and 
discounts $6,600,000, and 
sources $12,809,000. 

Officers the Grace National Bank 
are: Louis Schaefer, president; 
Allis, first vice-president; Wheeler, 
mann, assistant cashier; Ziegener, 
trust officer, Oehmichen, manager 
foreign department, and Conway, 
assistant vice-president. 

The directors Bellinger, 
Gale Carter, David Dows, Grace, 
Schaefer, Norrish Thorne and 
Allis. 


class 1924, New York 
Chapter, American Institute Bank- 
ing, helds its commencement exercises 
June the Brick Presbyterian Church, 
Fifth avenue and Thirty-seventh street, 
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your correspondent bank 
which knows intimately the New 
York end the business which your 
customers are engaged. You will then 
choose The Bank America. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


New York. The principal address was de- 
livered Lewis Pierson, chairman 
the board the Irving Bank-Columbia 
Trust Co. 

Besides the presentation graduation 
certificates class ninety-three, the 
following awards were made: 
prize—Robert Elmendorf, Irving Bank- 
Columbia Trust Co. year standard 
course prize—Marion Turner, American In- 
stitute Banking. Second year standard 
course prize—Walter Niklaus, Com- 
merciale Italiana. Third year standard 
Union 
Trust and Hudson County National Bank, 
Bayonne. The Charles Minor prizes 
were presented Mabel Williams, Guar- 
anty Trust Co., first; Albert Strong, 
Bowery Bank, second. 


LOGAN MURRAY, founder the 
American Bankers Association, died his 
was years old. Mr. Murray formerly 
was associated with the Na- 
tional Bank New York. was born 
Cloverport, Ky. His great-grandfather, 
Benjamin Loring, was one Daniel 
Boone’s companions, and his grandfather, 
Colonel John Allen, was lawyer who, 


the New York End 
‘en 
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EST 1812 
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CITY NEW YORK 


200 Million Dollars Resources 


with Henry Clay, defended Aaron Burr 
the latter’s trial for treason. 

1874 Mr. Murray met with seventeen 
other bankers Barnum’s Hotel, New 
York City, and organized the American 
Bankers Association. Mr. 
president the United States National 
Bank and director the Louisville 
Nashville Railroad. was member 
the Union and Union League Clubs New 
York and trustee the Princeton Theo- 
logical Seminary and the American Bible 
Society. was graduate from Prince- 
ton 1866. 


BANKERS OFF EUROPEAN 
TOUR—On Wednesday, June 25, party 
composed many bankers and- business 
men the country and their families set 
Europe, under the guidance Lifsey 
Tours, Ine. Listed among 
were Louis Albertsen, cashier Herget 
National Bank, Pekin, Noyes All- 
ing, chairman board City National Bank, 
Bridgeport, Conn.; Henry Eidmann, 
president Halsted Street State Bank, Chi- 
eago, John Forsyth, vice-president 
Chatham Phenix National Bank, New 
York; John Leh, Na- 
tional Bank, Allentown, Pa.; Lif- 
sey, president Lifsey Tours, Ine., New 


York; Thomas Logan, director City Na- 
tional Bank, Bridgeport, Conn.; Andrew 
Mars, vice-president Fidelity Interna- 
tional Trust Co., New York; Walter 
Moyer, director Pennsylvania Trust Co., 
Reading, Pa.; Clarence Parsons, presi- 
dent Farmers Mechanics National Bank, 
Phoenixville, Pa.; Charles Saxton, vice- 
president Bankers Trust Norwich, 
Conn.; Robert Seott, vice-president 
Chemical National Bank, New York; 
director City National Bank, Bridge- 
port, Conn.; Benjamin Smythe, former 
president New York Bankers Association, 
now associated with Chase National Bank, 
New York; Harry Webster, director 
Springfield National Bank, Springfield, 
Mass.; William Wiechmann, director 
American State Bank, Saginaw, Mich.; 
Cornelius Young, director County Trust 


NEW ENGLAND BANKERS MEET 
POLAND SPRING—The New Eng- 
land Bankers Association convened the 
Poland Spring House, Poland Spring, 
June for three days meetings 

Among the guests and speakers the 
convention were Governor Percival Bax- 
ter the Pine Tree State, Eliot Wads- 
worth, assistant secretary the treasury; 
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Continental and Commercial Banks, and 

the components from which they sprang, have 
always had the guidance and leadership men— 
men capable thinking terms states and 
sections and continents, men vision and purpose 
with minds conceive and the will execute 
large plans. Like the Banks and the buildings, the 
present directors and officers have been brought 
together centripetal process, 
which may defined process natural selec- 
tion when applied men.” 


excerpt from “The Making Modern Bank,” 
copy which will sent any banker free upon request. 
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new, enlarged, Third Edition 
the Banking Law Journal 
Digest now ready for delivery. 


The earlier editions this book 
have been familiar bankers for 
many years. 


The new edition contains digests 
some 7000 decisions the courts 
dealing with the law banking and 
negotiable instruments, which have 
been published The Banking Law 
Journal from 1889 down the 
present time. 


larger than the second edition 
(which was published 1919) 
some 200 pages. 


addition the material the 
second edition the new Third Edi- 


betical order. 


tion contains the important banking 
decisions which the courts have ren- 
dered during the past five years. 


The digests are grouped under 140 
main headings, arranged alpha- 
This arrangement 
makes possible locate quickly 
the decisions any question 
banking law that likely arise. 


The book bound brown 
flexible cover and printed paper 
good quality. 


The price the Digest $6.50. 
But payable only after you have 
received the book, examined and 
decided keep it. your priv- 
ilege return within days 
our expense. 


Approval Order 


THE BANKING LAW JOURNAL, 


Murray Street, New York City. 


You may send approval one copy the New Third (1924) Edition The 


Banking Law Journal Digest. 


shall remit $6.50 return the you within ten days after receive it. 


Harding, governor the Fed- 
eral Reserve Bank Boston; Arthur 
Staples, editor the Lewiston Journal, 
and Senator Fernald Waterville. 
Approximately 400 bankers and their wives 
and daughters were present for 
sions the several state associations, and 
for the joint sessions. 

Maine Bankers Association held its official 
Maine Trust Co. section, the Maine Na- 
tional section, the Massachusetts 
Bankers Association, the Bank- 
ers Association and the 
Bankers were held. 

all the delegates, followed dancing. 
Fred Lyman, Bar Harbor, president 
the Maine Bankers Association, was the 
toastmaster. The address was 
given Governor Baxter. Wads- 
worth delivered address “The Treas- 
ury Business Operation,” and Arthur 
Staples spoke “Wimmen.” During 
Friday afternoon tea was served the 
grove. 

joint meeting all members and dele- 
gates was held. the evening dancing 
was again held the ballroom. Sunday 
was devoted social affairs and golf. 

golf tournament for the 
Trophy was held. The trophy was donated 
the State chairman, Charles Hich- 
born, the First National Bank Au- 
gusta. The Stute committee, which acted 
host, was headed Mr. Hichborn, and 
eomprises Fred Lynam Bar Harbor; 
Portland; Stafford, Hallowell, and 
Edward Kennard, the Rumford Falls 
Trust Co., secretary. 

The Poland Spring where the 
convention was held, opened for its forty- 
ninth season June 11. The house 
one the oldest New England’s resort 
hotels, although the other hostelries under 
the same management the hilltop have 
been open for much longer period. 


GENERAL MOTORS 


Stockholders the General Motors Cor- 
poration special meeting Wilming- 
ton, Del., June approved certain 
changes the charter the company 
for reduction the number 
shares the company’s 
outstanding, and also for simplification 
the structure the organization. 

result, the company will issue 5,- 
161,600 shares new common stock 
exchange for the 20,646,400 shares 


ELL-SECURED new 
bond issues. Prompt in- 


formation concerning 
them. 
distribution them. 


your service 
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par value common stock now outstanding. 
One share the new will given for 
each four shares now held. 

The amendments also call for the con- 
solidation the three issues senior 
stocks now outstanding into one issue 
per cent. preferred. Under the plan 
proposed the management, holders 
the present per cent. preferred stock and 
per cent. debenture stock may exchange 
their holdings for the new per cent. 
preferred stock upon payment addi- 
tional $10 for each share stock now 
debenture stock may exchange their hold- 
ings share for share basis for the 
new per cent. preferred stock. 

The amendments also provide for 
authorized common stock issue 
shares will outstanding, and 15,769,844 
shares per cent. preferred stock, 
which 1,099,160 shares will outstanding. 


PENNSYLVANIA 
CIATION CONVENTION thirtieth 
annual convention the Pennsylvania 
Bankers Association was held the ball- 
Philadelphia, May 21, and 23. The 
first session was called order Presi- 
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San Juan 
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dent Charles Calwell, president the 
Corn Exchange National Bank Phila- 
stated, among other things: 

watch the course events today, 
being upon our thoughtful 
minds that closely are banking condi- 
tions, national and political problems, and 
business, interwoven, that they 
dependent, but upon the warp 
finance and banking that the fabrie 
civilization built. 

Bankers longer afford sit 
their back offices dodging the questions 
the day, afraid express opinion for 
fear that some customer may offended. 

Each matter that comes affecting 
the general public vital matter 
bankers, and they must take strong 
stand for the right. cannot alto- 
gether idealists. Nor the practical side 
the only one—we must have both vision 
and foresight, emphasizing the common 
sense point view and training ourselves 
read below the headlines. 

Among the souvenirs given the dele- 
gates were two special 
sented the Franklin National Bank 
Philadelphia. One was handy little desk 
edition “The American Bank 


banks Pennsylvania, New Jersey and 
Delaware. The other was beautifully 
illustrated story the adoption the 
Declaration Independence, with 
ticular reference the services 
Benjamin Franklin. 

The following officers elected: 
President, Harshaw, cashier Grove 
City National Bank, Grove City, Pa.; vice- 
president, Reiley, president Harris- 
burg Trust Co., 


UGAR first was produced Porto 

Rico about the year 1500, 1899 

production was about 75,000 tons. Pres- 
ent production over 400,000 tons. 


This bank was established 1899 and 
has always given ample financial co- 
operation the sugar industry. 


Specialize Collections 
AMERICAN COLONIAL BANK 


PORTO RICO 


Ponce Caguas 
Mayaguez 


urer, Davis, secretary and treasurer 
Clearfield Trust Co., Clearfield, 
retary, Zimmerman, treasurer Le- 
banon County Trust Co., Lebanon, Pa. 


BANKERS 
CREDITS The International Acceptance 
Bank, New York, announced June 
that negotiations had just been com- 
pleted with Dr. Schacht, under which the 
American banking syndicate, headed 
the International Acceptance Bank, 
has from $5,000,000 $25,000,- 
000 the rediscount granted the 
German gold bank some time ago. 
All the banks the first syndi- 
cate are interested the new but 
the group has been widened in- 
clude large number banks outside 
New York. The syndicate consists now 
thirty-four banks covering the main 
centers the United States, from the 
Atlantic the 

under the earlier credit, the syndi- 
cate agrees for the German 
gold bank German 
bills running longer than ninety days 
and payable dollars New York; these 
bills, addition two commercial names, 
must bear the endorsement German 
bank and that the German gold dis- 
count bank. 


IRVING BANK OPENS BRANCH 
new Hunt’s Point office 
the Irving Bank-Columbia Trust Co., 
Southern Boulevard and 163d street, New 
York, was opened June 23. More than 
6,500 invitations had been issued lead- 
ing members the Hunt’s Point com- 
munity. Harry Weiss, assistant secretary, 
will charge the office. 
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CORN EXCHANGE BANK ENLARGES 
Corn Bank 
Building Broadway and Spring street, 
New York, one-story structure, 
enlarged the erection seven-story 
addition. This will brick and steel, 
with limestone trim, and will used 
office space. 


NEW COAL AND IRON BANK DI- 
RECTORS—At meeting the directors 
The Coal and Iron National Bank, New 
York, held June 11, Mareus Bell, 
vice-president and general counsel the 
Rock Island and Rail, 
road, and Frank Burns, president Burns 
Brothers, were elected the board. Mr. 
Burns his father, Burns, 
deceased. 


TWENTY-FIFTH ANNIVERSARY—F. 
Sutton, who 1899 obtained 
tion with the Guaranty Trust Co. New 
York messenger and now vice- 
president that institution, recently re- 
ceived congratulations from his many 
friends all parts the country upon 
twenty-five years service. 


LOOMIS ELECTED CASHIER— 
recent meeting the board direc- 
tors the Illinois Merchants Trust Co., 
Frank Loomis was elected cashier 
fill the vacancy caused the death last 
May Joseph Cooper, the former 
ier. Mr. Loomis has been with the bank 
since leaving school 1890, when 
started messenger, and through the 
years was advanced the position as- 
sistant cashier. His election his present 
position precedes few weeks the phy- 
sical consolidation the Corn Exchange 
National with the trust company, which 
will the final step the uniting 


FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


Capital, Surplus and Profits, $12,000,000 
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three oldest financial institu- 
tions. 

The Illinois Merchants Bank building, 
which extends from Clark LaSalle street 
Jackson Boulevard, rapidly nearing 
completion. the third largest struc- 
ture the world. 

The June statement the 
Merchants Banks, which include the 
nois Merchants Trust Co. and the Corn 
Exchange National Chicago, shows com- 
bined deposits $401,631,256, with com- 
bined resources $483,843,273. 

the deposits the trust company con- 
tributes $272,827,656 and the bank $128,- 
803,599. 

The the Merchants 
Trust Co. $15,000,000, with $15,000,000 
surplus and $5,084,063 undivided profits; 
reserve for building, $3,500,000; reserve 
for contingencies, $3,000,000; reserve for 
taxes and interest, $1,979,254, and other 
reserves, $1,000,000. Cash and due from 
Federal Reserve Bank, $24,731,993; due 
from other banks, $52,111,661; bonds, 
$31,951,204; loans and discounts, $173,- 
743,216. 

The Corn Exchange National has 
tal $5,000,000, surplus $10,000,000 
and undivided profits $1,810,784; cash 
and due from banks amounts 
348, bonds $5,036,717 and loans $80,- 
913,732. 


CONDITION FEDERAL RESERVE 
consolidated statement 
condition the Federal Reserve Banks 
July 23, made public the Federal Re- 
serve Board, shows further reduction 
$9,700,000 aggregate holdings earn- 
ing assets. Holdings discounted paper 
declined $14,400,000 and acceptances 
open market $5,900,000, 
while Government security 
$10,600,000 Federal Reserve 
note circulation decreased $30,100,000 
and reserves increased $7,100,000. 
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discounted bills reported the Federal 
Reserve Bank New York and $2,800,- 
000 Philadelphia. The remaining banks 
show relatively small changes their hold- 
ings discounted bills. Paper secured 
Government obligations decreased 
$12,000,000 $85,300,000. the latter 
amount $71,400,000 was secured Liberty 
and other bonds, $13,100,000 
Treasury notes and $800,000 certificates 
indebtedness. 

Holdings acceptances purchased 
open market show further reduction 
$5,900,000, all banks reporting decreases 
this item except Atlanta, which shows 
small increase. The New York reserve 
its holdings Government securities, while 
the remaining banks report little 
change this item. the total increase 
Government security holdings, $8,700,- 
000 was Treasury notes and $2,400,000 
certificates indebtedness. Holdings 
$500,000. 

All Federal Reserve Banks show smaller 
volume Federal Reserve notes cireula- 
tion, the principal decreases being fol- 


lows: Philadelphia, $6,900,000; New York, 
$5,500,000; Cleveland, $3,800,000. Chicago, 
$3,600,000, and Boston $3,300,000. Gold 
reserves increased $7,000,000 during the 
week other than gold 
$100,000, while non-reserve cash declined 
$1,900,000. 


EAST RIVER NATIONAL BANK 
MERGER APPROVED—The Comptroller 
the Currency has approved the action 
the stockholders the Commercial 
National Bank, formerly the Commercial 
Trust Co., authorizing consolidation 
this institution with the East River Na- 
tional Bank, both New York. The 
consolidated bank will known the 
East River National Bank, with its main 
office For’y-first street and Broadway. 

The consolidated bank has capital, sur- 
plus and undivided profits totaling $4,000,- 
000, and $39,000,000. has 
branches 680 Broadway, 
and Third avenue, 104th street and First 
avenue, and Broome and Mulberry 
streets. 

The East River National Bank, which 
Gianni president, has owned the 
Commercial National for two more 
years. 
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What Else 


England there lived the 16th 

Century one Richard Bellasis, very 
evidently man whose estate was con- 
siderable for that day. When died, 
bequeathed: 


£64 his sister, saying that the money 
was “within litelle pourse silke 
rybben, within littell lether bagg 
which putt within white lether 
shoue (shoe) and lieth the west eynd 
the heighest floore (shelf) the 
where the glasses stand.” 


What else was poor Richard do? There 
was complete absence investments 
those days, and therefore the greatest 
difficulty making provision for 
family. 


this Richard” do? 


Today there are plenty ways 
investing money. But with the increase 
opportunities for investments, traps 
for catching uncautious dollars have also 


multiplied. 


not have securities other in- 
vestments for sale the Seaboard, but 
have unusual facilities for gather- 
ing information about them. This infor- 
mation—free from self interest—our de- 
positors can have for the asking. Our 
friends who appreciate the amount 
service involved this work will under- 
stand why this offer extended only 
Seaboard depositors. Such services make 
your money safer far, and certainly 
much more convenient than was that 
our friend Richard the lether 
bagg the white lether shoue.” 
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